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DEDICATION
To

KEN and ADRIAN our erstwhile ‘hard-core' hecklers at
Speakers’ Comer. wha unfailingly appeared, rain or shine (usually
rain), 1o voice a tew 'home-truths’ about homosexuality, but whom
We now count among our firmest supporters. It is to them and their
families that this booklet 1s dedicated



"There’s something much worse than ignorance, and that's
knowing what ain't so" -~ old American saying

“There can be no rational delence of the legal and social
discrimination between the sexes in this matter . . , . Il seems
logical to claim that in the case of each the criminal law should
take cognizance only of acts involving assault or violence, the
corruption ol minors, and public indecency or nuisance. Justice
and equity can demand no less and exact no more than parity of
treatment between men and women In the matier of homosexual
behaviour.”

The Rev. Dr. Sherwin Bailey
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FOREWORD

It sexual repression were not so tragic, it would be hard to
obscure the element of comic unreality In pleading the case for
sexual freedom Certainly, in a reasonably sane society, adult
sexual activity and preferences should be kept beyond the erratic
reach of the law, In the sexual domain, legal sanctions are applied,
misapplied or withheld at the whim of law enforcers who reflect
widely divergent patterns of prejudice. This bookiet is a powerful
indiciment of the present law and of the attitudes which undergin it,

Most of us regard our private sex lives as an expression of our
personal autanomy and as a means of defining and developing our
relationships with others. However, the freedom implied by this
attitude comes as an affront to the nation's sell-appointad ‘'mora-
lists’ who seem to derive great satistaction from minding evaryone's
business bul their own. Thus, confusion and ambivalence continue
1o pervade our lives and impose particular hardship on sexual
minorities.

In my former capacity as Director of the Nationa! Council for
Civil Liberties. | observed at first hand how otherwise rational
peopie could be so blinded by prejudice as to be Incapable of
thinking dispassionately about homosexuality. They would clutch at
any reason- however specious, however ouidated, however false-
to bolster their position. This brought home to me very forcibly that
anyone putting the case for reform would need to show not only
how the law shouid be changed but why it should be changed.

This the author has done, In Section II, he examines four of the
principal justifications most commonly advanced by those who
oppose reform, The Corruption Theory of Homosexuality comes in
for particularly detailed and astringent criticism. In Section Ill, he
discusses the main provisions of the new Bill and the spirit of
equality that informs them.

Over and above the case for short-term reform, so impeccably
argued In this booklet, | belleve that real liberation for sexua!
minorities is a practical goal and one most likely to be attained
within the context of a Bill of Rights for all citizens, including what a
famous American judge called: “the right to be let alone' Once
general principles were established, It would be comparatively easy
to define the residual duties of the law to provide protection where
appropnate and to controf public nuisance.

For adult male homosexuals in England and Wales, the 1967
Sexual Offences Act was a first tentative step along this road. The



pas! decade has seen (heir situation become profoundly more
hopeful, thanks largely to the individual and coliective efforts of
homosexuals to move out of the shadows and publicly claim ther
nght 10 social acceptance and legal equality Thus the greatest
advance. 10 my mind. has been the shift from the closed giscussion
of homosexuality in the abstract to the more open debate in which
homosexuals have themseives participated and which has led to a
more realistic appraisal of their problems and needs Like other
minorities and under-privileged groups they profited from the
changed climate of opinion, which Increasingly came to deplore
discriminaticn and 1o favour the inclusion of positive rights on the
political agenda.

The more adull, responsible level of debate, resulting from the
public’s better understanding of the subject. underlines the urgent
and compelling need tor equalising leagisiation. It is intolorable that
homosexuals should still have to tace discrimination, uncertainty
and inequality before the law. Laws. to remain wviable, must be
subjected 1o continuous re-evaluation The 1967 Sexual Offences
Act never even fully implementad the Wolfenden proposals. made a
decade earlier Whilst caution and compromise may have seamed
appropriate 1o some in the mid-sixties. the lears expressed then by
4 vocilerous minofity of opponents have predictably proved
groundless.

Elementary reason and commaon sense should persuade parlia-
mentarians that the ime has come to implement the proposals
outlined in this valuable and timely booklet. It they could bring
themselves to extend their role as guardians of kberty 1o this
particular minonty, perhaps we could all look forward more optimis-
tically to further advances on the human nights front A compas-
sionate, mature and confident society should be prepared to face
reality. pul caonfarmity into perspective and place a high valug on
the freedom to differ

Tony Smythe



INTRODUCTORY SECTION

Eight years have passed since the 1967 Sexual Offences Ac!
grudgingly accorded a degree of freedom to male homosexuals
over 231. Fears that the passing of the Act would ‘open the
floodgates' 1o mass debauchery and wholesale corruption have
proved illusory. The world has not fallen about sociely's ears: or, I
it has, it is for reasons that not even Lord Montgomery could
credibly attribute to the 1967 Act

The question now is no! whether the Acl accorded male
homosexuals too much freedom but whether, in the light of present
experience and knowledge, it accorded them too little,

Present Discriminatory Laws

As the Act is regarded by some as a8 model of enlightened
legislation, It is important that we should remind ourselves of its
limited scope and purpose Broadly it upheld, and indeed perpe-
tuated, the traditional legislative bias against male homosexuals,
whose behaviour would continue 1o be criminal except in certain
narrowly-defined circumstances True, in England and Wales,
consenting male adults over 21 were no longer to be classed as
‘criminals’ lor giving sexual expression 1o thelr feelings in private;
but ‘privacy’ was — and still is - defined much more narrowly for
(maile) homosexuals than It is lor haterosaxuals. No attempt was
made 1o accord homosexuals anything approaching the sexual
{reedom traditionally enjoyad by heterosexuals. Implicit throughout
the Act |s the premise that, despite the state’'s quite proper
reiuctance to Interfere with people’s private lives, It nonetheless
had not only a nght but a duty to ditferentiate between hamosexual
and hetarosexyal behaviour

That this assumption, in many cases, stemmed from a less than
dispassionate view of the tacts is clear from the emotive language
of the debates on the subject in both Houses of Parliament.

“They, " (homosexuals) “are, in my opinion, "' declared the
then M P. for Bassetlaw. F.J. Bellenger. in November
1958; “a malignant canker in the community and, if this
were allowed ta grow, it would eventually kill off what is
known as nommat life.

That the two impertinent assumptions ~ that homasexuality is
‘malignant’ and can "grow, it unchecked, 1o fratricidal proportions-
underlying this forensic gem were firmly rebutted by the Wolfenden



Report, which had been published the previous year (1957) was
clearly of no import 1o the M.P_ for Bassetiaw or, indeed. to others
of his colleagues. It is a sad commentary on our civilised ideats if
legislators atlow their feelings unduly to colour- much less dictate-
their vote on a matter alfecting the happiness and wellbeing of a
substantial proportion of their fellow-citizens.

Under the present law, there is a five-year disparity between
the heterosexual and homosexual ages of consent 16 for the male
{or female) heterosexual, 21 for the male homosexual Thus. a
youth of. say 18 who Is deemed by the state to be old enough to
vote or die for the state (as some have done in Northern Irefand)
has to wait @ further three years before being allowed to give
physical expression to any teelings of love or tenderness he may
feel tor a member of his own sex. with all the adverse implications
this has for his emotional development

All around him, he sees his heterasexual contemporaries
anjoying the fullest socio-sexual freedom to develop through the
usual teenage emotional and physical attachments. What is he to
do7 Is he to suffer the frustration of wailing another three or four or
even five years (if he is 16) before allowing himself to enjoy a
comparable (though more limited) ‘freedom'? Or is he going to
disregard the law and engage In ‘criminal acts’ which. to him. are
an important prerequisite to a loving refationship? The first course
imposes on him a completely unrealistic degrea of sexual restraint
Just when he is at the peak of his sexual powers The second
course makes him liabie 1o criminal prosecution, and thereby to
blackmall. Worse, it instlis into him a profound, and possibly
lifelong, disrespect for the law at a time when respect for our legal
system was never in shorter supply,

Even on attaining the age of 21, he is still liable to be branded a
‘criminal’ in what, to heterosexuals. would be a fairly standard
social situation Let us suppose that two (male) triends over 21
invite him to a party in their bedsitter. Suppose further that he
drinks oo much and, rather than risk driving home, asks his
homosexual hosts I he can stay overnighl on the settee. His two
friends who, let us say, have been living together for some time,
also retire to bed for the night and perhaps make love. causing
annoyance to no-one. Despite the fact that ail three men are over
21, despite the three men being ‘in private’ within the usual
meaning of that phrase, all three would be prosecutable under the
present law for ‘criminal’ behaviour since even the (sleeping)



presence of a third party would violate the narrow definition of
"prvacy’ within the meaning of the 1967 Act

It gees withoul saying thal state interference on this scale with
the private lives of heterosexuals would be regarded as intolerable

Obstacie to Counselling

It the present law adds to the burdens of male homosexuals, it
also puts great difficulties in the way of those members of the
ministering professions whose job it is to advise the increasing
number of younger homosexuals who are approaching them for
help. Significantly. only a small minority of those seeking counsel
need pyschiatric help. The overwhelming majority have found that
their sense of loneliness and isolation is best alleviated through
contact with other homosexuals Bul this Itself creates a problem
since. under the present law, it is effectively an offence to arrange
homosexual introductions, particularly where one of the parties is
under 21, (Whether it would be a defence to say that the initial
purpose of the Introduction was social rather than sexual is
questionable) Certainly some homophile social groups do feel
constrained, under the present law, to exclude young men under 21
from membership. so exacerbating their sense of alienation and
leading, in many cases, to sexual adventurism (often, perforce, in
public places) — or even sulcide

To many it seems tragic that the very provisions of the 1867
Act. ostensibly designed to ‘protect’ young men from emotional
harm, have themseives become the instruments of such harm,
Nobody with any experience of counselling homosexuals can doubt
the reality of this continuing oppression Faced with what many
people regard as the inhumanity of the present law, it is hardly
surprising that many clergy, doctors and youth counsellors disre-
gard it In their efforts to meet the socio-emotional needs of young
homosexuals, often with the ca-operation (‘connivance'?) of family
and frnends.

Scotland and Northern Ireland

If the situation is bad in England and Wales, it Is infinitely worse
in Northern ireland which, like Scotland. is not covered by the 1967
Act. As MPs with seats in Northern |reland will know, the subject of
homosexuality has, until recently, been totally taboo: and, only last
year, the mere suggestion that homosexuality be the subject of an
Irish radio programme was met with shocked horror It is as If an



iron curtain had been dropped to repel any mention of medical and
related findings in England (as embodied, for example. in the
Wolfenden Report) or of the experience of other countries -
notably Holland, which has changed the legal age of consent lor
homoseaxuals to 16,

As things stand today in Northern ireland, the male homosex-
ual effectively has two cholces He can choose to live "against the
Law’ as a ‘criminal’ in the knowledge that any relationship he
contracts will be highly precarious and constantly open to black-
mail, vilification and exposure Even if all goes 'well’ for him,
however, he will aimost certainly have 1o lead a double life with all
the stunting of personality that this engenders. Alternatively, he can
‘choose’ 1o live within the taw by imposing upon himself nothing
less than a lifetime's celibacy — a tall order even for those who
espouse It as part of a religious vocation, but a welinigh impassible
goal for the vast majority who do not.

"Those who urge that homosexuals should suppress
their sexuality,” wrote Dr. Norman Pittenger, the eminent
theologlan, in Time For Consent (p 113), “"are asking thal
they should become incipilent or actual neurotics,

1& It any wonder that many homosexuals cannot accept either
of these two stark options and attempt, instead, to ‘solve’ the
probiem through marriage? Experience has predictably shown that
such marriages- contracted, as they are, for the wrong reasons-
tend to be unsuccesstul Just as, per contra, a 'marriage’ between
two heterosexuals of the same sex could hardly be expected to be
very fulfilling. The implications for the psychological health of the
children of such a deeply unnatural, though outwardly ‘normal’,
heterosexual marriage can be readlly imagined Ironical, again, that
a law ostensibly designed to protect people’'s psychological haalth
should so often have precisely the opposite effect.

The current situation in Scotland ~ though in many respects
still precanous ~ Is somewhat belter than that in Northern Ireland
since a measure of public antipathy has been dissipated, largely
through the tireless work over the past four years of the Scottish
Minorities Group, Indeed, so great has been the progress north of
the border, that the Crown Office implicitly acknowledged the
inappositeness of the present laws when it publicly stated on 5th
February 1973 that it was official policy not 10 enforce the laws
affecting consenting homosexual conduct in private.



Accordingly, the Draft Law Reform Bill of Britain's largest
homophile organisation, the Campaign for Homosexual Equality
(CHE), In canjunction with SMG and the Union for Sexual Freedoms
in Ireland (USF1), extends beyond England and Wales to include
Scotland and Northern Ireland. This booklet broadly represents the
views of these three badies Tha Bill's principal aim is to ensure that
homosexuals be henceforth treated under the law in an identical
manner to hetérosexuals The consequential changes in the
present law (affecting, inter alla the armed services, the 'privacy’
definition and the age of consent) will be examined In Section il It
is worth recalling that the narrow privacy definition and the armed
services embargo were part of a compromise package 1o get the
1987 Act through and the former restriction, in particular, contra-
venes both the latter and spint of the broader Wollenden proposals,
which themselves had 10 walt a full decade before being incorporat-
ed, in watered-down form, in the 1967 Acl. Even the Woltenden
proposals were based on evidence garnered nearly twenly years
ago. when homosexuality was as taboo & subject in England as it is
today in Northern Ireland; when, apart from a brace of sensational
courl cases, the subject was shunned by the media; and when
public opinion, being In consaquenca shorl on facls, was long on
prejudice, It is time sexual legisiation reflected more accurately the
knowledge and opinions of loday rathar than those of the pre-Suez
era

Public Opinion

Some opponents of the 1967 Act sought, at the time, to justify
their stance by claiming that “public opinion wouldn't stand for it"
There is no réason 1o think that this view was nol sincerely heid at
the time, and one can sympathise with the incumbents of marginal
saats (both then and today) whose sensitivity 1o public opinion
needs to be more than academic The fact is. however, that public
opinion in England and Wales DID stand, on balance, for the 1867
Act In the intervening eight years, the subject of homosexuality has
amerged from under the carpet. The media have increasingly made
room for informed discussion of the subject; some eminent citizens
have ceased 1o make a secret of thelr homosexuality which dares,
at long last, 1o speak its name without undue resort to euphemism

Furthermore, national conferences have been successfully
held by CHE in spa towns of proven gentility, leaving a legacy of
goodwill and solid cash, instead of the more newsworthy trail of



‘corruption” and blighted youth 10 which hopeful reporters had
doublless looked lorward. Conference delegates were delighted by
the friendly reception accorded them by the local townspeopie and
found it ironical that what little hostility there was came from the
town councillors who purported to represent them! The authot is
one of a small group of reqular speakers at Speakers’ Corner in
London, addressing a representalive cross-section of the British
public. How do they react to such frank discussion of homosexuali-
ty? Do they ‘pronounce’ on the subject with anything aven
approaching the idiocy of the former MP for Bassetiaw? Do thair
questions evince even a quarter of his ignarance of the subject?
No. The crowd listens on the whole sympathetically and, as far as
one can judge, with open minds, so much so that the occasional
flurry of antagonism tends to be shrugged off by the rest with
amused tolerance, Since beginning this fortnightly Sunday probe
of grassroots opinion in 1973, we have become slowly convinced of
the public's broad acceptance of the need and the desirability of
further law reform,

Homosexuals of voting age (approx. 3 million) are becoming
increasingly sensitive 10 their iccal MPs' views on law reform A
prejudiced, or plain ignorant, stance by an MP — of which, atas,
there is still too much evidence among certain Members, to judge
from some recently returned CHE questionnaires ta MPs — would
provoke justified resentment, not only among his or her homosex-
ual constituents, but increasingly among the latter's friends and
refatives, 10 whom some have openly acknowledged their sexual
proclivities and who, like them, feel the present law to be ruinously
out of date. So much so that today, as in 1967, |t seems 10 be more
a case of the public shaping their local MPs' views, rather than MPs
leading opinion on a matter of such far-reaching public concern

Even as long ago as 1957, opinion polls indicated that about 40
per cenl of the public agreed with the Woltenden Report's main
recommendation (which was never fully implementad). In October
1965, both Gallup and National Opinion Polts showed that it was
accepted by no less than 63 per cent.

A very substantial measure of support, one might think, at &
time when - as we have seen — the subject was still virtually
under the carpet, and when people had little to go on but their
hunches A 23% turn-round in public opinion in a mere eight of the
‘silent years' (1957-65)! Is it not probable that, in the more ‘open’
decade that lollowed (1965-1975), there will not have been an even



more substantal swing of public opinion in favour of a fair deal for
homosexuais? It would be ironic if MPs. like the Spa town
councillors, were to adduce 'the state of public opinion' as a
‘reason’ for opposing law reform when, in fact, the majority of thair
constituents favour the principle of sexual parity

In that intervening decade, the public has nol only become
much better informed on the real issues but, in numerous in-
stances, also directly involved. at grass roots, with the problems of
the young homosexual — problems which often arise directly out of
the self-defeating ngidities of the present law. Many of these
younger homosexuais fall into the newly-enfranchised 18-21 age
group and fee! directly discriminated against by the present high
age of consent (21), since they know that it was not lowered (10 18)
In 1969 In paraliel with the legal age of majority. with which it had
been explicitly linked (1) In short, we must now have reached the
point where an MP's vote against a lairer law would risk being a
greater liability 1o hum than a vote in favour

Therefore 'the state of public opinion’ cannot any longer be
credibly adduced as a reason for refusing 1o examine afresh the
case for reforming laws which are increasingly seen to be counter-
productive and a source of widespread anguish and harm. In what
follows. homosexuality will be discussed mainly in the context of a
loving relattonship of some duration, but this is In no way meant to
imply that homosexuals. like heterosexuals, do not also enjoy,
throughout all or part of their lives, other more transitory relation-
ships. No particular allusion will be made to female homosexuality
since the present laws already place them largely on a par with
heterosexuals,

Since the onus will in future be on those opposing reform to
show good reason why the law should treat homosexuals any
differently from heterosexuals, the most fruitful approach may be to
examine the main assumptions on which their opposition is
predicated. These assumptions centre broadly round four broad
concepts which, for brevily's sake. may be termed.

The Sickness Theory
The Corruption Theory

Agains! Nature?
The Paternalistic Assumption

Section || will be devoted to examining each of these concepts
Inturn,

1 Report of the Convmiltee on Homosexual Offences and Prostitu-
fion (The Wolfenden Report) Cmnd 247 HMSO, London, para. 69
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FOUR CONCEPTS EXAMINED SECTION Il

A. THE SICKNESS THEORY

As we saw in Section |, popular mythology still has it that
homosexuality is a form of contagious disease which must some-
how be ‘contained’ and from which young people, in particular,
must be protected by strict immunising legisiation, Seen thus. it is
understandable that MPs who voted either against the 1967 Act, or
for its severe emasculation, feit they were on the side of the angeis.
(Why, incidentally— if male homosexuality is held 1o be a disease -
is not female homosexuality similarly proscribad?).

But is homaosexuality a disease? As long ago as 1957, It was the
considered opinion of the Walfendan Committee that homosaxuali-
ty did not in tact satisty any of their three criteria of disease, uniess
the terms in which they were defined were expanded beyond what
could reasonably be regarded as legilimate, These sentiments
have also found an echo in America, where homosexuality was
recently struck off the American Psychiatnc Association’s official
list of mental llinesses

Yet, four of the more popular grounds for aflirming the
Sickness Theory are first, that homosexuality is amenable to ‘cure’;
second, that it is 8 mental aberration; third, that it is a physical
aberration; and, finally, that It Is 'unnaturai’ As the jast assumption
(‘unnatural’) will be examined later in this section, let us concen-
trate for @ moment on the other threea.

Amenable To 'Cure'?

Protagonists of the Sickness Theory tend to the view that
homosexuality is probably a kind of neurosis, resulting from
emotional blockage In Infancy (often seen, In the case of male
homosexuals, as part of a ‘'weak father'/‘strong mother” syndrome).
They are not dissuaded from this view by the presence of the many
patently un-neurotic homosexuals since they would argue that the
homasexual condition is itself the neurosis, the balancing factor,
the attempt to compensate for the prior emotional blockage. Nor
are they discomfited by the homosexual's claim that homosexual
behaviour comes as naturally to him (or her) as does hetercsexual
activity to heterosexuals since they would immediately seek to
distinguish between what (s ‘natural’ {in the sense of 'coming
naturally’) and what is 'inborn' (in the sense of ‘genetically
acquired’). Many ‘spontanecus’ behaviour patierns like sexual
orlentation, they would point out can be environmentally-induced
after birth.



8oth the above arguments would seem to be open to the
aobjection that they are circular and are, in any case, based on
unproved (if not unprovable) hypotheses. Nor do they account for
the vast numbers of emotionally-disturbed heterosexuals (many
with ‘'weak’ fathers and ‘strong' mothers themselves) Should not
the resultant emotional blockages also have turned them into
homosexuals? Such theories also ignore the many emotionally-
fulfiied homosexuals who have achieved happiness despite the
ineguities of the present law Indeed, their very success in coping
with the (still) pervasive ignorance and prejudice In society itself
testifies to their resilience and emotional maturity.

Most tendentious of the arguments in support of the Sickness
Theory is the one which states that, because homosexuality can be
‘cured’, it must by definition be a disease! Whilst the earlier
argumenis were based on unproved premises, this one appears to
be founded on two false premises one logical, the other factual
Left-handedness, after all, can also be ‘cured’, as a left-handed
amputee might testify who has had to learn (o write with his right
hand, But that is very far from saying that his former left-
handedness had been 'a disease’, It was merely an alternative, and
equally vahd, way of wnting.

As 10 the second premisa, it is by no means cerlain that
homosexuality can in fac! be ‘cured’ In any meaningful sense,
certainly not by the violently-conditioned suppression of symptoms
by physical means (e.g aversion therapy, electro-convulsive ther-
apy and the like} since such methods tend to create more problems
than they solve, Such mathods have, in any case. a bad track
record with regard 1o homosexuality and are viewed with some
sceplicism by the majority of the medical profession

By ‘curg' in this context is meant the free unforced and
permanent reversal of sexual onentation, If homosexualilly Is seen
as a 'neurosis’ in the Freudian sense, one might reasonably expect
it to respond 1o Freudian analysis. In fact, as Bryan Magee(2) has
pointed out, the claims ol psycho-analysts to have eltected com-
plete change-overs in patients usually disintegrate on careful
inspection. Indeed, the team most commaonly credited with such
‘cures’, Irving Bieber and his colleagues from tha Society of
Medical Psychoanalysts in New York, In a letter writtan by Bieber to
the British Journal of Psychiatry (1965 (11 195-6), publicly dissociat-
ed themselves from the claims made on their behaif!

2 One In Twenty, by Bryan Magee, p. 31 Pub. Secker & Warburg
1966.
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One reason that homosexuality- unlike genuine pathologies-
is not sedously amenable 10 ‘cure’ might be that it is not a disease

The legion theories of causation indicate littie more than that some
people lika {o think of It a3 a 'disease’

Such an attitude was exquisitely parodied by the psychiatnst,
Dr. Emest Van Den Haag .

"All my homosexual patents are sick'| a colleague
smugly informed him. “So are all my heterosexual
patients’, countered Dr Haag

There may come a time when the causes of homasexuality will
be seen to be of as little consequence as the causes of heterosex-
uality.

Mental Aberration?

This proposition ciaims, in effect, thal homosexuality forms
part of a psychialne syndrome. Is this s0? Are there certain
abnormal symptoms so closely associated with homosexuality as 1o
qualty it as a ‘disease'? I the Wollenden Committee saw no
evidence of it in the mid-fitties, the mid-seventies' social scene
would surely serve to reinforce their original views

“In relation to the presence of abnormal symptoms, It is
nowadays (1957) recognised that many people behave in
an unusual. extraordingry or socially unacceptable way.
bul it seems fo us that It would be rash to assume that
unorthodox or aberrant behaviour is necessarily
symptomatic of disease il it is the only symptom that can
be demonstrated. To make this assumption would be to
underestimate the very wide range of '‘normal’ human
behaviour, and abundant evidence /s avaifable that what
is socially acceptable or elhically parmissible has vaned
and still varies considerably in different cultures”
(Para. 27). (Author's emphasis).

As if to confirm these observations, Dr. Kenyon refers in his
booklet Homosexuallty (page 10) to the findings of a cross-cultural

"ln ane Survey of seventy-six societies' he writes,
"homosexual activities were considered normal and
socially acceptabie for certain members of the communi-
ty by sixty-four per cent”

12



‘Extraordinary’ behaviour must, therefore, be clearly distin-
guished from 'disease’ (e g neuroticism) although the two could, of
course, be causally related To the extant that a higher-
than-average degree of, say, neuroticism might be found to be
associated with homosexuality, it is arguably more liksty that it will
have been caused by the present neurosis-inducing taws than by
the homosexuality itself — as is strongly suggested by the low
Incidence of neuroticism among homosexuals in more tolerant
cultures

The Woltenden Committee states further:

‘on the criterjon of symptoms . . homosexuality cannot
feginmately be regarded as a disease, because in many
cases it is the only symprom and 5 compatible with full
mental health in other respects. In some caces, associat-
ed psychiglric abnormalities do occur, and it seems (o Us
that if. as has been suggested. Ihay occur with greater
frequency in the homosexual, this may be because they
are products of the strain and conflict brought about by
the homosexual condilion and not because they are
causal factors'. (Para 27). (Author's emphasis)

This finding is amply conlirmed by Michae! Schofieid, the well-
known social psychofogist, In his book. The Sociological Aspects
of Homosexuality. He states that the idea of homosexuality being a
pathological condition is incorrect, and derives from faise generall-
zations from earller studies of homaosexuals in clinics and prisons.
Schofield’s exhaustive study (on behall of the Home Office and
London University’s Birkbeck College) of those — the overwhelm-
ing majority — who had not been under treatment or arrest shows
that homosexuality Is not a pathological condition

Holland's Speljer Committee also took strong exception to the
view that homosexuals were axiomatically subjects for therapy.
Indeed, it stated as its considered opinion that:

“If one accepts the defimtion of mental heaith laid down
by the World Federation of Mental Health in 1948 . . itis
obvious that one can never consider homosexuals who
enlirely accept themselves as being subjects for
therapy' (Para 65.2)
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It conciudes

I s the considered opinion of this Committee that

one should not stop short at an atmude of tolerance
fowards this 'devialion’. bul should recognise in his
pheromenon a distinct form of human love, (Para. 64 6)
(Author's emphasis})

Physical Aberration?

Nor has homosexuality been found to correlate with any
physical abnormality The tamous Hormone Theory, which posited
some imbalance between a man’'s male and female hormones, has
been all but giscredited since it now appears thal these hormones
do not seem to be directly concerned in influencing direction of
sexual drive. only its strength. Moreover, as Dr. F.E. Kenyon has
pointed out in his BMA booklet, even if glandular disturbances were
gemonstrated. it by no means fallows that they would be the cause,
since they could equally well be the result of being homosexual, or
arise from another more tundamemal ongin producing both

The Wollenden Report reached substantially the same
conclusion:

“Brochemical and endocrine studies so far carried oul in
fthus fraid have, it appears. proved negafive. and investi-
gations of body-build and the like have also so far proved
inconclusive | byt ever it a genetic potennality
were established . | a genelic predisposition would not
necessanly amount lo a pathological condition, since it
may be no more than a nalural tyological varnation
comparable with vanations in stature, hair pigmentation.
(left} handedness and so on (Para 28)

Homesexuality, in short. is perdectly compatible with full

physical, mentat and emaotional health, and cannot in any meaning-
ful sense be classified as a disease.
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B. THE CORRUPTION THEORY

Those who seek 1o defend having the age of consent live years
nigher for male homosexuals {at 21) than for heterosexuals {at 18)
do so largely on the basis of what one might term the Corruption
Theory of Homosexuality. This theory rests on the fear that an garly
homosexual encounter couid be so traumatic for & young man of
between, say, 16 and 21 as to be likely. at best, to cause him grave
psychoiogical harm or, at worst, to turn him into a homosexual for
the rest of his life It is this fear which doubtiess accounts for the
high punishment differential between identical homosexual and
heterosexual acts Under the Sexual Offences Act 1967. a man
having intercourse with a youth aged from 16 ta 21 can receive five
years Imprisonment. whereas, under the Sexual Offences Act 1056,
Intercourse with a girl from 13 to 16 is punishable by a term not
exceeding two years

It was in 1966 that with the help of a little sub-tropical
Imagination, the Corruption Theory achieved ts finest tlowering
The MP for Louth. the late Sir Cyril Osborne, said to the House of
Commons, in opposition to the first stage of the Homosexual Law
Retorm Bill

‘My fear is that if the Bill becomes law . there will be a
tendency for the number (of male homosexuals) to
ncrease One cannot speak with any more certainty, but
I it Is made easier. if It is legalised, if It is nearly
respectable, that tigure will go from 5 per cent higher and
highes. Suppose that. over a period of years, the figure
funps from 5 per cant to 50 per cent . 2

"From § per cent to 50 per cent . ?" It sounds more like a
debate on hyper-inflation than a serious discussion of homosexua-
lity. Sir Cynl's contribution 10 the debate is significant, however, tor
showing how easily and happily such 'fears’ can be nurtured by the
carruption theory to the point where they scar away inta sheer
fantasy Unless Sir Cyril actually refished his ‘fears’, it is difficult to
see why he didn't evince any awareness of the Woltenden Report’s
bedrock factual view — based on the widest range of experi
medical evidence — that it had Itself found no convincing evidence
In suppart of the corruption theory. That conclusion was known
and published NINE years before Sir Cyril chose 10 follow the sun of
his own visions
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Such selt-indulgence can, of course, be great tun and Sir Cyril
was by no means the only MP 1o find it 50 It is to be hoped — in
view of the sxpert findings that both support. and go beyond, the
Wollendgen -conclusions - that MPs will seek 1o base their
contributions to future debates an fact, not prejudice. Certainly,
they have every reason - at least in the negative sense — 10 teel
encouraged by the predictable — and predicted — non-fulfilment
of even the smallest of Sir Cyril's 'fears’

The crucial question 10 ask now is whether the corruption
theory would be any more valid or applicable if the present
heterosexual age of consent (16) were to be equally applied to male
homosexuals? And. if not, would a young man of 16 or over be likely
to experience any more adverse an ellect rom & homosexual
encounter than he would from a comparable heterosexual one?

When the age of consent for homoséxuai acls was under
review in Holland In 1989, the Dutch Government set up a
commiltee composed of highly-qualified doctors of medicing, under
the chairmanship of Prolessor Doctor Speijer. During the investiga-
tions, it sent a questionnaire to every Professor of psychiatry, social
psychiatry, child psychiatry, forensic pyschiatry, psycho-pathoiogy
and social medicing in Holland Summarising the information
collected, the Speljer Committee declared, in its report 1o the
Government:

“The following point of view accords with current scienti-
fic knowledge. homosexuality occurs regularly at afl
times and among &l communities in a certaln minarity of
the population. The factors, congenital and/or external,
predisposing the individual towards a homosexual or-
ientation, operate usually during a very early stage of
life, as a rule, long before puberty”. (Para 66 12)
(Author's emphasis).

The Committee also relers 1o some research published by F.J
Tolsma in 1963:

"Tolsma established, in an investigation of 133 subjects
of homosexual ‘seduction, that only a few of these
becane permanen! homosexuals = the number agresing
with the average number of homosexuals (n the total
population ",
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Tolsma's conclusion also agrees with that of the Speijer
Committee:

"Permanent homosexuality only occurs (n out culture in
individuals predisposed 1o this: in other wards, in indivi-
duals In whom the pattern of homosexuality already
existed before the seduction occurred”. (Para 76 2)
{Author's emphasis).

Dr D.J. West, In his book. Homosexuality, which he is currently
revising. finds thal his own evidence indirectly supports the view
that:

"Experience of seduction is nat an important part of
homosexual fixation'
Or. again, that:

"Seduction is in fact not more than an incidental event,
The real causes ol permanent homosexuality lie much

deeper'’.
The above findings are wholly consistent with those of the
Wolfenden Commitiee.

Woltenden Criterla

The Wolfenden Committee, it is true, had fixed the homosexual
age of consent for males at 21. but it was mainly on two grounds
which the Committee would today have seen in a very different
light. On the first ground (as to the meaning of the word "adull” in
the sense of "'responsible for his own actions'’), the Commitiee felt
that the (than) legal age of contractual responsibility afforded the
best criterion for the definition of adultheod In 1957, that age was
21 It is s0 no longer Bul even belore I was changed to 18, the
Committee had come very near (3) to suggesting 18 as an accep-
table age of consent for male homosexuals. And that was nearly
twenty years ago!

On the second ground (the consequences which would follow
from the fixing of any particular age). the Committee finally opted
for 21 on the ground that a young man of that age would be better
able 1o judge actions

"which might have the effec! of setting him apart from
the rest of society’

It should be recalled, however, that the mass of expert

3 The Wolfenden Report, para 71
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evidence discounting the corruption theory only came out. in the
main, some years after publication of the Wollenden Report. It
would seem that the reason the Committee did not at that time
recommend that homosexuals be placed on a par before the faw
with hetarosexuals was nol (as wea have seen) because they
themselves had found any evidence 1o support the corfruption
theory but because they nonetheless recognised it at that time to
be “a widely heid view'' An interesting example of the cant moving
the horse!

Indeed, had the issue been decided soiely on the remaining
two grounds, the Committee would almost certalnly have opted to
fix the age of consent at 16, on & par with that of heterosaxuals.
One of these grounds related 1o the “need o pratect young and
immature persons’’ After pointing out that the concept of 'protec-
tlon' can be taken too far, the Committee states

“There comes a time when a young man can propery be
expacted to ‘stand on his own feal” in this as In other
tmatters. and we find it hard to belleve that he needs to be
protecred feom would-be seducers more carefully than a
girl does. It could indeed be argued that in a simply
physical sense he is better able to look after himself than
she i5. On this view. there would be some ground for
making sixteen the age of ‘adulthood® since sexual
intercourse with a willing girl of this age is not untawiul™,
(Para. 67).

On the remaining ground, 10¢, the Wolfenden Committee would
have lixed the age of consent at 16. This, their final, criterion
concermned “the age al which the pattern of a man's sexual
development can be said to be fixed' After expressing a desire not
to do anything which might preécipitate a permanent homosexual
onentation, the Committee noted that their medical witnesses were
unanimously of the viaw that

“The main sexual pattern i1s laid down in the early years
of life"”

S0, on this ground too, it was feit thal sixteen would have been
an approprate age. Il is significant that the Dutch Speijer Commit-
tee, which sat twelve years after Woltenden, should have found
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sixteen to be the optimum age of consent on all counts - a finding.
moreover, that was promptly endorsed and implemented by the
Dutch Government.

‘Seduction’ In Praclice

It Is still widely — but erroneously — supposed that a typical
homosexual ‘seduction’ Invariably involves an innocent young boy
being sexually ‘seduced’ and 'corrupted’ against his will by an older
man in a dirty raincoat.

The truth — as so often with such sensitive issues - |s very
different. It has been found that, in a surprisingly farge number of
cases, the younger man's initiation (to use a iess loaded term)
ocaurs with his active and willing participation, Giese states(4) that,
of the 393 homosexuals examined by him, no lewer than FIFTY
EIGHT PER CENT admitted that the homosexual activities had In
fact originated mutually from both parties. and not an the initiative
of the older man alone Hall of those seen had already had
homosexual contact before their sixteenth or seventeenth year.
The majority of those examined, moreover, had said that they had
been waiting for their ‘seduction’. Such mutually construcied
‘seduction’ situations often involve carefull attention on the young-
er man’'s part to clothes, general appearance and even choice of
transport! Sexually provocative behaviour of this kind might app-
ropriately be termed the Decoy Syndrome,

in the light of these and similar findings, Bemmelen gives as his
considerad opinion(5) that:

"There 15 no reason to protect boys between the ages of
sixteen and lwenty-one against assaults upan their
chastity lo a greater extent than girls of the same age™.
(Author's emphasis)

The Speijer Committee categorically endorses this view and
points out that wha! has been termed the Decoy Syndrome is
equally applicable to comparable heterosexual situations between
an older and a younger person. It concludes that:

"The Importance of the ‘seduction’ should not be
exaggeraled to the extent that frequently occurs"

Nor is it axiomalic that such initiations of a younger by an older
partner are '‘bad’. On the contrary. It should be racognised thal the
overwhelming proportion of sexual ingtiations. in whichever direc-
tion, are in fact ‘good’ — or, at worst, neutral — In terms of

4 Speier Committee Report, Dutch Government. 1969, para. 7.3(8).
51ibid, para. 7.3(5).
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self-realisation and growth. And, as we shall see later in a differant
context, the obverse of tha above proposition holds equally true
Distressingly 0. sometimes. Particularly with young homosexuals
in their late teens, who find iile doubly burdensome (in terms of
acjustment and identification) I the way is barred to them from
meeting - and. yes. perhaps relating sexually 10 - other
homosexuals. Far from being ‘bad’, such encounters can be not
only ‘good’ but necessary.

And, paradoxically, often more so for young homosexuals than
for young heterosexuals. who at least feel — even if they don't, or
can't, reiate to anyone — that society is essentially ‘with’ them.

"Homosexual contacts’’
states the Speljer Report (para. 7.8 2)

“couid aften be of positive help to the young person with
homosexual tendencies. insofar as they might reduce. or
even eliminate, sensations of stress and frustration i
must be recognised that a society which seeks to
eliminate all seduction situations . . . . will not encour-
age public mental welfare ... . . A normal development
requires broad possibilities of introduction. expenment
contact and imtiation”” (Author's emphasis).
QOr, again, para 8.4 .4):

“For the most constructive way of adapting to his
sexvality - . the homosexual minor must meet older
people . . . . and other homosexuals, (who) are important
from a mental health point ol view for the choice of
Identification object, for the free open building up of
nendships and the efimination of guilt, fear and
loneliness”, (Author's emphasis)

In this respect oo, the Speijer Repont amply confirms the
sentiments — and, more important, - the findings — of the Wollen-
den Committee.

It is precisely on the older man's feelings of guilt, fear.
loneliness — directly caused. in large measure, by the state of our
present laws ~ that a certain type of young homosexual (or
heterosexual, come to that) will seek 10 prey for purposes of
blackmail, theft or prostitution. Contrary, once again, to popular
superstition, the ‘older man' in such a situation - usually quite



clean, and without a dirty raincoat — may himsell only be quite
young, and often far less sexually axperienced than the sexually
profiigate youngster he is allegedly ‘corrupting'

In many 'seduction’ situations, therefore, the older man Is just
as likely 10 be at risk as the younger one; more so, very often, And
he is at risk precisely bacause he is fearful and lonely and is doubly
susceptible, therefore, to the blandishments of the younger man.
The iatter, for his part, may be quick 1o extract the maximum
emotional, financial or social advantage from the encounter. and,
knowing the law 10 be on his side. will not hesitate, If caught, to
make things easier for himselt by claiming that, far from inviting
sexual attention, he hadn’t evenknown what ‘homosexuality’ meant
until he met the defendant and that — yes, Your Honour — he had
indeed been ‘corrupted’ against his will. Since this may sound a
trifle far-fetched it may be as well to instance a recent case which, in
substance, exemplifies the above scenaro. The ‘older man' was
only in his twanties and the younger man was sixteen (| above the
heterosexual age of consent) and also rather predatory in the way
described eartier. I this case teaches nothing else, It is that the
present laws place an unconscionably heavy onus on the palice to
ensure that, in this type of case, the information they give to the
courts be substanliaily correct

A Typical 'Seduction’ Case

In this particular case- recently reviewed by the Home Office- it
is highly questionable whether this onus was adequately dis-
charged. The defendant was charged with ‘corrupting’ the youth:
I.e. of increasing the likelihood of his becoming homosexual. After
they had met, the youth said he had nowhere to live, and was
subsequently invited to live with the defendant in the latter's fiat

In the meantime, the youth had come to the attention of the
police over a case of alleged theft from his place of work. and it was
In the course of those enquiries that they came 1o suspect an illicit
homosexual-relationship Despite the firm privately-expressed opin-
lon of other sexual partners that the youth was already an
experienced homosexual, he nonetheless misled the police by
aliowing the implication that it was the defendant who had
‘'seduced’ him, He also hid trom the police the tact that he had met
the defendant in a homosexual club, By thus playing the innocent,
and giving substance to the prosecution case, the youth was
doubtiess hoping to escape being charged for theft and illegal
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homosexual acts. In this he succeeded (though he 1s now serving
an eightean-month santence in Borstal following a car theft
conviction)

And the defendant? He told his solcitor that he had not
corrupted the youth, but defending counsal was unable o substan-
tiate this statement in court far fear of charges also being brought
against the defence wilnesses whose evidence would, in such
circumstances, have been highly damaging te themseives Rather
than subject them to this risk; the defendant refused to call defence
evidence Presented with a wvirtual carfe blanche, prosecuting
counsel made greal play with the corruption theory, and the judge
expressly Invoked it to |ustify the seventy of the sentence for a tirst
offence The defendant was sentenced to eighteen months in
prison

Had the police not felt themselves to be home and dry an the
‘corruption’ ticket, they might have been at greatér pains to verify
the youth's Claim 1o sexual innocence, in which evant the defen.
dant — who had behaved with exemplary dignity and restraint —
would undoubtedly have got a lighter and more appropriate
sentence Nor is this by any means an unrepresoniative case:

“We haye found '
raparted the Wollenden Committes

‘that men charged'' (or, présumably, liable to be
charged) “with homosexval offences frequently plead
that they were seduced (n thelr youth, but we think that
this plea is a rationalization or an excuse, and that the
offender was predisposed te homosexual behaviour
before the ‘seduction’' ook piace We have lttle doubt
that the fact thatl this account of the origin of their
condition is so frequently given by homosexual offenders
has led the police and the couwrts to form the impression
wa have mentioned'’ (Author's amphasis).

The alleged ‘victim' of seduction, however, 15 often motivated
to co-operate with the police by more than a desire tor lenient
freatment. Sheer embarrassment will often drive youths in similar
situations t0 cover up any prior sexual experience they may have
had with other men. Social conditioning - stll so sirongly
underpinned by the 1967 Act — reandars many youths incapable of
admitting their homosexuality 1o police or solicitors for fear of it
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‘getting out’ 1o workmates or family The law in such cases is thus
self-defeating on both counts. as on so many others in the sexual
sphera

The older party is llable ta be given (as in the above case) a
disproportionately severe sentence. The younger party, on the
other hand, Is graluitously subjected to a traumatic esposure to
criminal proceedings that is really (not just hypothetically) damag-
ing to all but the most hardened youngster. As was suggested to
the Wolfenden Committes

“The fact of being seduced often does less ham (o the
victim than the publicity which attends the crinvnal
proceadings against the offender. and the distress which
undue alarm sometimes leads parents to show''

All this in the name of ‘protecting’ youths undear 21 from sexual
exparience which, far from being 'damaging’, has on the whole
proved to be beneficient and, indead. desirable.

Deterrence versus Protection

Having seen the weight of expert evidence against it, many
would now grant thal the corruption theory Is misconceived, and
that the highly discriminatory age of consent for male homosexuals
to which i1 gives rise is indefensible, also, in practice.

But there are some who would not go all the way with the
Corruption Theory, and would even be happy to see the present
laws applied more sparingly — as a ‘threat’ or ‘last resort’ — but
who would nonetheless be loth to see them replaced by laws which
put maie homasexuals on a par. under the law,. with heterosexuals.
Why?

They would hold quite sincerely that a faw does not have to be
widety applied for it to have a ‘deterrent’ value as an ultimate
guarantor of 'protection’ to young men under 21 This might be
termed the Deterrent Theory.

Aside from the highly dublous premise (already discussed) that
boys over 16 need more protection than girls, this argument trom
deterrence Ignores the allernative means at our disposal for
protecting late adolescents of both sexes from unwanted sexual
attention. As is suggested in & recent report by the Sexual Law
Reform Society's Working Party (p 7). such protection, if neces-
sary at all, can be provided without resort to the criminal law -
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under, for instance, the Children & Young Persons Acts of 1983
& 1989

A second weakness of the Deterrent Theory is that It overfooks
the implicit — and unjustifiable — threat to mental health The mere
possibility of blanket criminal sanctions being arbitrarily applied to
private behaviour, not even remotely felt to be ‘criminal’. is a
well-established cause of mental ill-heaith under the present law!
aven more s0 when the law's application or non-application may
depend on nothing more than a police officer's personal whim or
prejudice. It is the chronic uncertainty that is such an enemy to the
male homosexual Indeed it was precisely because it Is so
conducive to neurosis that the Speljer Committee viewed the sort of
half-applied blanket law of the 1967 Act variety with such grave
suspicion. It states (8.2. 5) that!

"A condition or siluation of permanent threat can be
considered as extremely detrimental for the mental weltare
ofaman™

and, conversely (8.2, 7) that:

“Legal certainty and the exclusion of arbifrariness are
extramely important to the public moral welfare "

Yet legal centainty is precisely what the 1967 Act lacks to an
utterly depiorable degree In England and Wales, male homosex-
uals live in a legal limbo. They don't know whether they can safely
dance together in ‘gay' clubs; they don't know whether the narrow
privacy law would really be applied if it 'got out” that a chum had
spent the night in the fiat of two lovers: they don't know If the Law
would really pounce (as it did in the case outlined earlier) It it got
known that one of the two lovers were under 21! they don't know
whether they can safely advertise — as heterosexuals quite freely
do — for frends of their own Ilk. And in Scotland — still subject to
the 1956 Sexual Offences Act of pre-Wolfenden days — the depth
of uncertainty must be even greater and even more productive of
neurosis. It is not enough for the Crown Office to say, in effect. that
Itis the 1967 and not the 1956 Act which will in practice be applied
north of the border. To dismiss these considerations as 'academic’
or as ‘'special pleading’ would be to betray an lgnorance of
elementary psychology and of the very real suffering so mindlessly
inflicted on male homosexuals by the present laws.
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But leaving public health considerations aside, the unhaly
misailiance of the 1956 and the 1967 Acts makes. also, for bad law.
The Speijer Committee states as one of s conclusions:

“To deliberately continue the existence of a penal
provision, without the intention to systamalically prose-
cute infringements, but solely to star! criminal proceed-
Ings in certain cases — not defined by law — cannot be
reconciied with the necessity for pracision, positivensss
and protection against arbitrariness, which is required
from the penat Jaw and its application. It is incompatible.
/n other words. with the basic principles of crirminal law"
(P2)

It the first requirement of good laws is that they be precise and
positive in their application, the secend desideratum, surely, is that
they be designed — or revised - in such a way as to commang
respect. Anything less deserving of respect in Scotiand than the
1956 Sexual Offences Act is Iimpossible to concelve. That it
presumes to dictate a personal, and effactively unrealisable, sexual
othic is bad encugh: but that the Crown Office should feel
constrained to give offical recognition to this fact (recognised by
the Church of Scotland five years previously) robs it of any residual
respect it might have retained. Could anything be mare calculated
to bring it into disrepute? A third prerequisite of a8 good law is that it
be seen broadly to refiect the general climate of opinlon ot the
times. The reader will be the best judge of that. (If in doubt, he
might like to refer back 1o the briet assessment of public attitudes in
Section 1)

Perhaps. of the many compelling reasons for urgent law
reform, the most outstanding might be that, in the vitally important
area of protection, the current laws are largely counter-productive.
Whilst officially purporting 1o 'protect’ youths over sixteen from
emotional damage, they are in practice largely instrumental In
Creating the very climate of isolation and loneliness best calculated
to inflict such damage with the maximum possible despaich. As if
that weren't enough, they then put every obstacie In the way of
those counsellors who seek — often at great personal sk — to
mitigate such damage by at least helping to create the more open
and friendly environment so necessary to healthy development,
regardiess of sexual onentation. It is an intolerable situation, and
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one of which our supposedly enlightened society should be
thoroughly ashamed. The Corruption Theory has much to answer
for.

Other Countries

It is sad that Great Britain, with Its long tradition of civilised
values, should be so bizarrely iliberal in the matter of male
homosexuality. In nearly all Western European countries, homaosex-
ual behaviour Is not illegal if engaged in between consenting adults
in private Outside Bnitain. however, the 'in private' tends to be
more broadly detined, as It is for heterosexuals. In some of these
countries. homosexual behaviour has never been singled out for
special punishment, in others, the laws have been retormed
comparatively recently.

As Dr. Pittenger has Indicated (6):

"In some of the Latin countries, 1or @ xample. homosexua-
lity is often taken for granted. This appears o be true in
Italy. especially in the large cities . . The Scandinavian
counfries do not make any fuss about the matter the
presence of homosexuals is taken for granted. The same
15 the case in Holland "'

Within the more normalised environment aof these countries,
the balance, referred to earlier, betwaen freedom and protection I3,
in general, carefully maintained The specificity of the (narrow)
protection provisions of the criminal faw ensures that they are on
the whole effective The sorts of penal code provisions, referred to
in the Wolfenden Report as alfording proper protection to young
men, are in fact reflected in the laws of other European countries.
Laws, for example, against the abuse of superior Age or experience
(Denmark and Sweden), against abuse of a relationship of depen-
dence or for financial gain (Greece); or abuse of authority (Italy). All
quite specific and realistic.

Seen against this European yardstick, the homosexual age of
consent (for males) in England and Wales is, at 21, absurdiy high.
Even within our shores, it seems somewhat anachronistic when
viewed against our own present legal age of majority of 18 (brought
down from 21 in 1969, In line with the Latey Committee's
recommendation). As for Scotland and Northern Ireland, the statute
book’s liteiong anathematization of (male) homosexual behaviour ks

&Time for Consent by Dr Norman Pittenger SCMPress. Londen,p.95
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a major legisiative aberration of the first degree and cries out for
reform,

Anatomy of a Bad Law

Thus far,we have sought 1o establish that youngsters over 18 are
more likely to derive benefit than harm from heterosexual or
homosexual encounters; that, for this and other reasons, 1he
Wolfenden Committee was by no means unanimous in finally
setting the age of consent for male homosexuals as high as 21,
that, contrary to popular belief, homosexual ‘seduction’ cannot any
longer be credibly regarded as a vanation on the Rape of
Innocence syndrome; that, in putting temptation in his path. the
present law does indeed place in moral danger the more predatory
type of young man — but in a way very different from the one
originaily envisaged; that there is a sense in which it is often the
older man who is at risk in sexual encounters of this kind for
réasons not unconnected with the present state of the law: that,
even where there is genuine (homojsexual initiation. it is as often as
not al the behest of the younger party. that youngsters in real need
of protective care are best catered for outside the ambit of the
cnminal law. that the present oppressive law threatens mental
heaith, Impedes personality growth and causes widespread -
often deeply internalised ~ unhappiness and Quilt

The present law is consequently a bad law — bad becauss it is

based on the discradited corruption theory, bad because It invites
= and suffers — widespread violalion by otherwise law-abiding
citizens; bad because the ministering protessions are also prone to
disregard it in the name of common humanity, and bad, finally,
because it is not in accord either with current knowledge or with
this country’s best traditlons of toleration and enlightened refarm
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C. AGAINST NATURE?

It has been suggested that two members of the same sex are
not as sexually compatible as two membaers of opposite sexes Even
it this were trué. it in no way prevents homosexuals from achieving
the same degree of sexual and emational fulfiiment as heterosex-
uals

"But they can'l have children!” is another brickbal gleetully
tossed at homosexuals Perfectly true (And probably no bad thing
from society's point of view, in the hght of the population explosion,
which condemns millions thal are born fo premature death by
disease and starvation) But Is infertility really a ground for
regarding homosexual refationships as 'unnatural’? Because, it sa,
it would surely tar with the same brush many childless heterosexual
unions which, whether from choice or necessity. do not produce
chilgren. Are these unions, too, 10 be stigmatized on that ground?
Surely not In the case of heterosexual lisisons of this kind, society
rightly considers the mutual love and trust — presumed to have
been expressed, also, at the physical level - ample ustification for
their remaining together

Sex In Perspeclive

This prompts the question: what 1s It in man‘s pature to be?
Fundamentally, man is made 1o be a lover, As St, John of the Cross
wrote:

"in the evening of our day. we shall be Judged by our
loving "

Infinitely more important than the outward sexual idiom
through which such love is expressed is man's deep inner desire to
love and be loved. As was stressed in Section |, this § very far from
saying that all men consciously seek out one-to-one relationships
all the time. Some may try and not succeed Others may outwardly
‘succeed’ and wish they hadn't, if the divorce statistics are anything
1o go by. Yet others tind they can happily combine a degree of
sexual promiscuity with a stable emotional (and sexuzl) relationship
with one other person. It is this potential for fulfilment, surely, which
defines our humanity, It is as deeply natural for man to love as it is
for him to be human,

The homosexual is no exception to this rule, In this respect. he
difters from tha heterosexual only in the sense that he envisages
the possibility of sugh fultiiment with someone of his — or her -
own sex. As Dr. Norman Pittenger points out (7):

71bid.. p. 69
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“He i3 acting (in this) in accordance with his deapest
instincts and most profound impulses. he (s behaving

according to the ‘nature’ which has been given
him"
Is it really so 'unnatural’ — In this particular context of the

one-to-one relationship -~ to share one's body with the person one
loves and with whom one shares everything else? 'Unnatural’, is it,
to celebrate such feelings In a way which, it not culturally
normative, is at least sufficiently widespread -~ as we shall see -
to be counted 'With Nature' rather than "Against Nature'? Let the
heterosexual reader consider for a moment how ‘natural’ it would
be for him to have to withhoid for his whole lifetime any form of
physical expression of the love and affection he felt for a particular
person. Assuming no vocation to celibacy, he would find such
entorced chastity deeply repugnant 10 his nature, and would In any
case find it to be, in practice. all but impossible to achieve. Yet, this
is precisely what the present laws demand of male homosexuals in
Scotland and Northern lreland

In many cases, these laws have been all oo successtul In
exacting their pound of flesh All too many homosexuals have
withdrawn altogether from the life-enhancing possibilities of a
relationship. Such Is the emational havoc already wreaked on them
by our inhumane legislation. In effect, the male homosexual in
those two countries is being requireéd 10 commit a kind of living
Suicide. As has been pertinently stated (8)

“Suppressed sexuvality is still sexuality, but it 18 hatetul
and lerrible in its consequances wea all know the
fypes who. by refusing 1o use their sexuality . . . . in
externalizing activity, have become embiltered. hostile.
perfiaps even neurotic personalities”.

Such can be the consequences of yet another form of that
lethally-misapplied concept of 'protection’ For church and state
gratuitously to expose male homosexuals aven to the possibility of
such psycho-sexual stunting 1s bad encugh, but to seek 1o
rationalize such a stance on the tenuous ground that homosexual
behaviour is somehow ‘Against Nature'ls surely the height of
bigoted casuistry. Before exploring the moral side of this concept,
however, let us first see the word ‘unnatural’ in relation 10 the whole
spectrum of humarn sexuality.

8ibid. p. 113,
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Wide Sexual Spectrum
It is all too often forgotten. or never realised, |ust how wide is
the spactrum of sexual onentation — bolth for humans and animals,
Animals become suddenly relevant here since they enter into the
Shorter Oxford English Dictiorsary’s first (and, presumably. prnmary)
definition of the word ‘unpatural’ - defined as being not n
accordance with the physical nature of persons or animals’ No
wander Dr. Kenyon, in his booklel published by the British Medical
Association, expresses irrtation at the continued bandying about
of emotive phrases like ‘unnatural practices and crimes against
Nature' since. fo the extent these epithets have any meaning, they
are at odds with the observed facis
"It writes Dr, Kenyon, “ane fakes them fo mean ‘against
the natural order of things', how does one account for
the fact that homosexual behaviour 15 universal and
widespread among the animal kingdom. particularly In
pnmates and mammals?”

As with primates. so with humans, Rare must be the individual
whao is 100% heterosexual — or, for thal matler, homosexual —
throughout his or her life Indeed, for purpases of scientific
discussion, exclusively heterosexual potential should itse be
counted as deviant, even though it is culturally normative, As early
as 1911, Freud stated in The Interpretation of Dreams that many
dreams can safely be termed bisexual inasmuch as they.

"Unquestionably admit of “over-interpretation’ in which
the dreamer’s homosexual ynpulses are realised  Im-
puises, that is, which are conitrary 10 his normal sexval
achvines' (S.E Vol 4-5p. 359),

Or again (9).

“Bisexuality 15 universally to be found In the nnate
constitution of svery human being ™

Since all 'narmal’ betngs are thus 1o a greater or lesser extent
innately bisexual, it can be helptul to see human sexuality shading
over in a series of subtle gradations from ‘exclusive’ (i & predomin-
ant) heterosexuality at one end of the spactrum tc predominant
homosexuality at the other. Which s not to say. by any means, that
the predominantly heterosexual parson will have been so for all his
or her |ife; many will have gone through a perod of strong
homo-erotic orientation, and many other so-called “exclusive heter-

9 The Origins of Psycho-Analysis. S.E. Vol. p. 179.
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osexuals’- even with no evident leanings towards their own sex- will
have had at least one voluntary homosexual experience in thair
lives, many after leaving schoal

Even those who remain predominantly homosexual all their
lives in fact form & much larger minority than is often supposed At
a conservative estimate, there are abou! four milion men and
women in Brtain whao areé pnmanly — and consistently -~ attracted
to members of their own sex. Include those for whom homaosexuali-
ty plays more than an incidentat part in lite and you have upwards
of six milllon people As Maureen Duffy once dnly remarked,
homosexuality is abnormal only In the sfatistical sense that it is
abnormal to be of any ethnic group othar than Chinese,

Anatomy of a Phobia

There remains a sizable sub-category of outwardly hetarosex-
uval men and women - often with attendant wives, husbands and
children — Iin whom a larger-than-average homosexual componeant
has been totally repressed and so thoroughly hidden, even from
themsalves, that they remain unconscious of it. They may be edther
‘rue’ bisexuals (with only the heterosexual side ‘showing’) or they
may be all but exclusively homosexual. At prodigious emotional
cost thay will have ‘succeeded’ in keeping their latent homosexuali-
ty both from themselves and from everybody else As such, they
would be deemed ‘successes by society's seif-appointed moral
guardians whereas, when judged by the more meaningful stan-
dards of emotional growth and self-awareness, they should be
accounted lailures This kind of person is quite liable to contract an
unhappy marriage and to attribute its subsequent break-up to
anything but his — or her — latent homosexuality

Such people tend to be emotionally rudderless - a prey to
destructive emotions which they do not understand and over which
they therefore have little control Those who delight in wilifying
homosexuals might be disconcerted by Jung's finding (which they
would probably seek to discredit) that there is & universal tendency
{0 berate in others behaviour which is latent in onesell. Having
tailed to come to terms with, and Integrate, their own homosexuali-
ty. they simply externalize their self-hatred by projecting it on o
other homosexuals

Predictably, It s this type of person who often harbours a
pathological phobia of homoseaxuals that frequently manifests in a
totally irrational anger As Dr Rictor Norton has indicated, such a
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phobia (unlike homosexuality) exists as a specislly classifiabie
mental iliness, ranging from mild anxiety to paranoia. with physiolo-
gical symptoms such as an involuntary gag reflex, dilation of the
pupils and a shrinking in penile volume upon sesing a naked male
(10). On to this figure the sufferer projects his own fear of
homosexual contact. Not surprisingly, the taboo against male
nudity and the tabog against homaosexuality are closely ralated.

It is hardly surprising that many such pecplie number among
the more vehement opponents of law reform. Their apocalyplic
language is prompted, one suspects, by mare than a concern for
their fellow man. In a sensa, they are fighting for their own survival
Below consciousness, thay have been led by a sense of guilt to wall
off their own homosexuality, and they are damned if they are going
to let others get away with } Their ‘moral outrage' and ‘patural
revulsion’ become masculinity tokens, like hirsuteness or a pen-
chant for strong liquor, it is almost as it their masculinity were
defined by the strength of their ‘revulsion’. From a meaical point of
view, the Inferences to be drawn from such behaviour are fairly
clear Far from being a cause for self-congratulation, such exagger-
ated displays of spieen should be a spur to seif-analysis.

Until that happy day, the intensity of their hatred of homosex-
uals will continue to place them — and others like them with
similarly destructive phobias — well outside the parameters of the
normal. They will continue to see the continuance of restrictive laws
as somehow making them ‘right” and validating their own personal
struggle. They will continue to be blind to reason. They will
continue fo back their own hunches, their own ‘common sense’,
their own narrow concept of what constitutes 'natural behaviour'
against the wide-ranging evidance of people far better informed on
the subject than themselves. They will continue to see such
evidence as highly threatening 1o their own ego-structure. and will
adopt an appropriately dismissive attitude towards it. In short, they
cannot afford 1o be reformists in this area because, at least on this
subject, they dare not allow themselves to be dispassionate.

It is safer for them to draw their moral credentials from a
blinkered understanding of Christian teaching: 1o be weak on fact,
but strong on myth; to seek thereby to influence the more
falr-minded majority by pandering to their gullibility and lack of
factual information; to link homosexuality with mortal sin, with the
fall of the Roman Empire, with St. Paul, with Divine Wrath and —
Inevitably - with Sodom and Gomarrah; in short, to remain

10 History of Homosphobia. Phase |. By Dr. Rictor Norton. Gay
News No: 64 (February 13-26, 1975), pp. 11 and 14,
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unalterably committed to the view that homosexual conduct is, In
some il-defined way, ‘Against Nature' It remains to examine briefly
the moral and theological aspects of this proposition. I only
because such assumptions have for 8o long been allowed to colour
Western man’s attitude to homosexuaiity Let us bagin with Sodom
and Gomaorrah Everybody does

Sodom and Gomorrah

As Canon Sherwin Balley has pointed out(11) the traditional
concepl of the sin of Sodom is based on an inference from the
demand of the Sodomites:

“Bring them (Lot's visitors) out unto us. that we may
know tham™.

and arises from the fact that the word here translated “know’”
(yadha) can mean 'engage in coitus’ In fact, it is exceptional to
find "yadha" employed in a coital sense in the Oid Testament. and
this adds substance to Dr. G A Barton's view that “there is no
actual necessity' 1o interpret "know'' in Gen. xix. 5 as equivaient to
“have coitus with"' since it may mean no more than “‘get acquaint-
ed with” which is, in any case, Its more common meaning(12).
Thus, the demand 10 “'know the visitors whom Lot had entertained
may well have Implied some serious breach of the rules of
hospitality which, in other contexts, was deemed quite sufficient to
bring ‘jJudgement’ on the offending community. Although the coital
Interpretation of “yadha'' (and, therefore, the homosexual interpre-
tation of the Sodom story) is so firmly rooted in Christian tradition,
the alternative non-sexual explanation is, as Canon Balley shows. at
least equally consistent with the text and spirit of the narrative,

Aithough we are toid that Sodom and Gomaorrah were wicked,
the writer does not specify their iniquity more exactly The story
does not in the least demand the assumption that the sin of Sodom
was sexual, let alone homaosexual, and there is no evidence to show
that vice of the latter kind was prevalent there. Only once(13) in
Rabbinical literature Is homosexuality expressly linked with Sodom,
and even this does not attribute to the inhabitants of Sodom any
homosexual behaviour among themselves. To quote Canon
Bailey (14}

“The Interpretalion of the Sodom story generally
received by Western Christendom turns out to be nothing

11 Homosexuality and the Western Christian Tradition. By Derrick
Sherwin Balley, Longmans, 1955, p. 2.

12 Art. “Sodomy"' in Encycl. of Religion and Ethics, vol. xi, p. 672a.
13 The Midrash on Genesis. Gen, Rabbah_ 1. 5.

14 Homosexuvality and the Western Christian Tradition, p. 155, 33



more than a post-Exilic Jewish re-interpretation, devised
and exploited by patrnolic ngorists. for polemical
purposes’’,

J. Penrose Harland attributes Sodom’'s destruction to an
unholy combination of earthquake and fire, the fire being caused
either by lightning or by the ignition of gases and seepages of
asphalt{15), One can understand how the sudden devastation of
thess prosperous cities would prompt people. Ignorant of the
sclentitic explanation, to ascribe it fo supernatural causes |t does
not justify cur doing so

The Patrist Tradition

It does not of course follow, because Sodom and Gomorrah
cannot any longer be plausibly associated with homosexual beha-
viour, that it was not seen by the Christian Church as sinful, sinful in
the sense of being, like fornication and adultery, against the natural
and divine order of things as exemplitied by the monogamous ethic
of Christian (heterosexual) marriage In his book Sex in History, G.
Rattray Taylor draws an interesting contrast bétween the patrist
society — repressive, authorltarian, conservative, strongly subor-
dinationist in its view of women, and horrified at homosexual
practices, with the matrist society — liberal, enquiring, democratic,
inclined to enhance the status of women. and tolerant of homosex-
ual bahaviour(18). He concludes that the tradition of the Christian
West has always been fundamentally patrist. Judaism. needless to
say, represented absolute monotheism and male supremacy. One
true God. No goddesses!

In 538 AD. Justinian codified the Roman law. He prascnbed
torture, mutilation and castration for homosexuals.

Thenceforward, laws in all Judeo-Christian states were
stamped Iin the mould set by Justinian. As John Launtsen points
out(17). homosexual offenders wera punished, during the Dark
Ages by excommumcation, denial of last rites, castration, torture,
mutitation, death by burning and burial in unsanctlified ground.
Some Christian tathers even felt it necessary to perform mutilation
on the corpses of offenders! Sodomy had become virtually synony-
mous with heresy and treason and was not treated rationally in
Christendom until some thirteen centuries later. when penal
reforms In France lollowed the Great Revolution. The patrist
tradition, in causing so much gratuitous suffering to (male) homo-

15 J. Penrose Harland in “"Sodom and Gomorrah”, The Biblical
Archasologist (New Haven, Conn,, U.S.A ) vol. vi, no, 3, p. 48

16 See especially Ch. v, pp. 72 1.

17 Revglous Roots of the Taboo on MHomosexualty. By John
Laurdtsen, p 11
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sexuals, had clearly drawn heavily on the Sodom and Gomorrah
myth

it was by no means the only myth on which it was 10 draw
Another was the superstitious reverence for semen that resulted
from a mind-boggling ignorance of human physiology. With typical
arrogance, it was assumed by the (male) medical philosophers that
semen was virtually self-potentiating and that the woman was little
maore than a breeding machine in which it could ceagulate into the
foetus "'There is no difference’ declared Galen, "betweasn SOwing
tha womb and sowing the earth 'I{18). This idea of semen as a
substance "almost human'', and with a potentially sentient soul,
overshadowed the Weastern world's sexual thinking until the six-
teenth century. but its effects are still only too discernible today.

Al least it helps us understand why indiscriminate seminal
emission was considered such a “waste”’ of precious fluid and why
it could, on such & view, be seen to be against Natura. It was
considerad a "'waste’' 100 on other, less abstract, grounds. It must
be remembered that Israel was a very small nation surrounded, as
today, by enemies. Her very survival depended on her ability to
“muluply” In an age of high infant mortality, this was not easy. (To
the Ancient Jews, a twentieth century-style population explasion
would have come like Manna from heaven ) To them. the upbring-
ing of children speit more workers - and therefore Qreater
personal wealth. larger numbers also offered greater security
against attacks from hostile tribes in the vicinity Is It any wonder,
therefore, that homosexual behaviour was frowned upon as being
unfruitful?

This earlier reverence for semen also helps 10 explain the
grotesquely divergent attitudes towards male and female homosex-
uality which persist 1o this day, For nearly three millennia, the taboo
has been on male, not female, homosexuality It is the male
homesexual who has suffered more from the law even than the
fornicator and the adulterer (Condemnead male homosexuals wera
subjected to death by stoning, the most severe penalty Adulterers
were simply executed by the more humane method of strangula-
tion!). Female homosexuals have, on the whole, carried on much as
before. Yet male homosexual behaviour, objectively considered, is
Intrinsically neither more nor less reprehensible than lesbian
behaviour. We are thus drniven to the conclusion that it is not
homosexuality as such 1o which people have objected, but a
particuiar variant of it: namely, male homosexuality.

18 Defac. nat 16
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The sharp distinction drawn betwaen the twa has been
rationalized on two grounds The first (reverence for semen) has
long ago been rendered obsolete by medical sclence. The second
ground has to do with notions of sexual prvilege which, though
false and equally outdated, still powerfully colour the attitudes of
those wha raly on their ‘honest gut reactions’ o determine what is,
and what is not, ‘natural’ behaviour.

“At varlous stages of our enguiry"”
writes Canon Bailey(19)

"we have | . encounftered the noton that in male
homosexual acts, and especlally in sodomy, there 18
something pecularly degrading or disgusting (yeot
such disgust) Is never attributed directly to the fact that
sodomy. at any rate. Involves copulation per anum 3
mode of sexuval indulgence which is by no means
uncommon (n heterosexual relationships' Author's
emphasis

And, again (p. 162}

""There has been a marked tendency to regard scdomy in
particwar as though it were, so to speak, "playing the
woman'' to another man, or using another man 'like a
woman' according to whether the part taken was
passive or active — a "perversion’ intolerable in ils
implications to any sociely organized in accordance
with the theory that woman is essentially subordinate to
man'. (Author's emphasis)

Such behaviour was thus seen to degrade not so much human
nature as the human male. In affronting the collective maie ego of a
patrist society, it was ‘unnatural' in a parochial, as distinct from a
universal, sense. Although such values clearly have little appfica-
tion to our own more ggalitanan societly,

"something of this desp-seated but irrational view of
wornen remaing today 1o inlluence the attitude of men in
general towards the homosexual male — whether or not
he actually indulges in sodomy or other homosexual acts’'
(p.162),

19 Homosexuality and the Western Christian Tradition. p. 161.
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(The latter distinction is appasite since by no means all male
homosexuals are ‘somdomites’ -{1o borrow Lord Queensberry’s
mis-spalling on the visiting card he left at Oscar Wilde's club).

Yet aven Lord Queensberry would probably have agreed that:
“The lesbian's practices, on the other hand, do not
imply any lowering of her personal or sexval slatus
and can (therefors) be ignored”

It 15 time the naturalness or otherwise of homosexual behaviour
ceased 1o be measured by the unscientific yardsticks of an
irrelevant and cutmoded tradition.

St. Paul

An important further strut - or, rather, girder — bolstering
that tradition was bullt round certain pronouncements of St. Paul,
some ol whose choicer epithets are enshrined in the 1967 Sexual
Oftences Act,

That St. Paul referred in scathing (though somewhat ambi-
guous) terms to homosexual behaviour is not in doubt. In his letter
to the Romans (1.18-18, 26-27), he writes;

“The anger of God is being revealed from hegven against
all the impiety and depravity of men who keep truth
imprisoned In their wickedness . . .. That is why God has
abandoned them to degrading passions . . why their
menfolk have given up natural intercourse fo be con-
sumed with passion for each other, men doing shameless
things with men and getting an appropriate reward for
their perversion.

As has been painted out In a recent and highly pertinent paper
(20), Paul was here using the emotive language of the preacher, He
would almost certainly have had in mind the lustful and rapacious
practices, often public, of the Graeco-Roman world of his day, as
well as the pagan cults that Included male prostitution. Through
lack of evidence, it probably never occurred to him that loving
relationships were as possible between homoseéxuals as between
neterosexuals

Finally, St. Paul's praiseworthy condemnation of “men who
keep truth imprisoned” would presumably extend 1o the truths
deriving from modern medical knowledge.

20 REACH Occasional Papers. No 2 is Homosexuality Against the
Laws of God? By Bill Gearge
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St. Paul refers to homosexuallly in a fturther passage
(1 Corinthians 6.9-10x

“You know perfectly well that pecpie who do wrong will

not inhert the kingdom of God, peopie of immoral lives -
such as catamites and sodomites among others

will never inherit the kingdom of God™

When taken literally, such injunctions have driven men to the
most comically obsessive lengths to avoid the sort of ‘contamina-
tion' referred 1o earlier. A passage from Basil's treatise: De
renuntiatione soeculi(21) vividly presents a feature of contempor-
ary social life which may seem strange. if not fantastic. 1o the
modern reader;

Uit thou are young in body or mand, shun the companion-
ship of other young men and avoid them & thou
wouldest a flame. For through them the enemy has
kindled the desires of many and then handed therm over
to eternal Nre, hurling them into the vile pit of the five
cities: Al meals take a saat far from other young men
In lying down (o sleep 16t not their clothes be near thine,
but rather have an old man betwesn you''

Note the reference 10 "clothes” and the far-reaching effect
even on educated men. of the Contamination Theory of Homosex-
uality (a second cousin of the Corruplion Theory, discussed earler
In Section Il) Although Basil refers here to Sodom and Gomorrah
(being two of "the five cities’), it is significant that none of the
Biblical condemnations of homosexual practices makes any men-
tion of the Sodom story — a remarkable and inexplicable omission
if in fact it was commaonly believed that the destruction of the city
was a Divine Judgement upon the ‘unnatural' proclivities of its
inhabitants Only in one place. as Balley points out. is there the
faintest possibility of a suggestion in this direction in 1erms of —
yes! — St Paul's teaching about 'the wrath of God' in the Rom | 18
ft passage referred to above Significantly. no other New Testa-
ment writer mentions homosexuals It is a possibility, and no more
than a possibility. that the reason Paul was so condemning of
homosexuals was that his secret 'thorn in the flesh’ was his own
homosexual leanings. Certainly, his somewhat hysterical approach

21 Transl WK L Clarke, The Ascelic Works of Saunt Basd (London,
1925), p. 66.
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o the subjeot is consistent with the kind of anti-homosexual phobia
analysed earlier Just as he lacked the modern gynaecologist's
knowledge of the lemale ovum. so he lacked Jung's Insights into
the mechamnsm ol projection Twentieth-century man cannot so
easily excuse his own ignorance

It s amportant to remember that St Paul had been (rained in
Jewish rabbinic thought, some of which had stayed with him after
his conversion. (For example he treated women as infenor,
whareas Jesus did not) St Paul's statements about homosexuality,
aspecially In the flirst chapter of Romans. are a direct reflection of
his Jewish background. in which homosexuality was associated
with the human tendency to idolatry (and hence ta heresy) For
reasens best known 1o himself, Paul chose to be celibate, and
regretted that everyone coultd not follow his example With no
pretence 1o humility he states (1 Corinthians 7.7)

“For | would that all men were even as | myself

For those lesser mortals who were unable to forgo sex
completely, Payl offered the sole alternative of life-lang, monoga-
mous heterosexual marriage

‘But if they cannot contain. 1et them marcy for it s
beltar 1o marry than to burn'' (1 Corinthians 7.9)

Note that such an injunction presuppases - wrongly - that
homosexuals have a genuine choice in the matter and that by
imphication, sexual behavicur with their own séx is little more than 2
witful whimsy. As we saw in Section | wheré homosexuals have
taken St. Paul Merally and marned, they have frequently brought
nothing but misery both ta the marrlage and to the children
resulting from it

Iranically, it is only n this sphere of sexual behaviour that
Christians even pretend to take the Scriptures literally Telescopes
were raised to many a blind gye long before Nelson was born. Do
we become distracied by such sing as eating rabbit (Lev, 17:10)
lobster, clams, shrimps. oysters (Lav 11,10-12) rare steak (Lev
17:10) or wearing wooi and linen at the same time (Deut. 22:11)?
Similarly, the old law forbids the eating of pork (Lev. 11:7) or of the
fat of ox or sheep Do you eat bacon or Irish stew? “Ah''. you say,
"but these OId Testament laws are the laws of the Ancient Jews,
not Chnstian laws!” Quite true. But have we not shown St Paul's
precepts to be also rooted in both the letter and spirit of those same
rabbinic teachings of the Oid Testament?



Or take the New Testament. It will serve our purpose equally
well ‘What would happen to our educational system (I the church
began a crusade against women teachers based on 1 Tim. 2:11-12?
It would be a sad day for Brtain |! the state suddenly decided to
enact laws which forbade women 1o teach on the ground thal such
behaviour, being contrary to biblical teaching. was ‘sinful’ and
‘unnatural’ Biblical fundamentalists apart. the church has allowed
itsell 1or 100 long to pick and choose quite arbitranly the texis o
wishes 1o follow. For too leng it has cansistently applied a double
standard to those biblical texts relating o sexual behaviour. And
the state has colluded with this Nelsonian stance because It has
suited it to do so. Appeals to “"whal the Bible says’ have until
recently proved a crude. though eflective. means of maintaining
confarmity. particuiarly In the sphere ot homosexual behaviour Itis
a weapan still used to devasting effect in Northern Ireland.

"Far too many theologians today'"
writes Dr. Pittanger(22)
‘are guilty of the peculiar contradiction of admitting (on
the one hand) that (a3 given piece of) biblical material
has no claim o be regardad as historical, yet (on the
other hand} treating this matetial, for theological pur-
poses, asif it were fustarical This is theological double-
talk for which there s no justification whatsoever'

Appeals 1o 'what the Bible says'' — unless seen in the context
of the whole Bible — very often lead to the spirlt being lost 1o the
letter. the wood ta tha lrees. As an exampie of sheer arbitrary
silliness, St Paul's condemnation of long hair for men as béing
“unatural” would be hard 1o beat

" Dath not evan natuce (Iself teach you that, if a man have
long halr, it is & shame unto lim? " (1 Corinthians 11:14),

Such patent idiocies are passed over by the Churgh n sllence,
Yet the texts on homosexual behaviour are raked for ammunition
with the most minute care Paul can only safely be quotec- if at all
within the full context of Christ's New Testament teachings. His
bizarre injunctions have for far too long been quoted out of context.
Let us hope that the Church of England Working Party on
Homosexuality will bear such considerations in mind as it goes
about its work,

it aimost passes bellel that, In our suppesediy enlightened
Western culture. St Paul's explosive verbal seedlings have for twe

22 Time for Consent, p. 54.
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thousand years been allowed 1o grow, from the hothouse soil of
ignorance, superstition and prejudice. into huge man-eating plants
that have -~ guite literally - strangled the life out of countiess
generations of male homosexuals. That suth growths are sill
allowed 10 casl their long shadow on Pardiament’'s statute hook
reflects little oredit on society. At least St Paul, recognizing man's
fallibility. frequently had the grace fo say that he was giving his own
views rather than the commandments of God ~ as indeed he was.

“Law of God"?

It is only now that we are beginning 1o take him at his word
Christ came to release men from the complexities and hypacrisy of
rabbinic Iegalism; he was never recorded as going out of his way to
condemn homosexuals — or even to refer Lo them! It s sometimes
maintained that it is a law of God that the two people involved in &
sexual relationship must be of opposite sex and united in marriage.
But this so-called “law of God" Is not contained in the ten
commandmaents of the first covenant. nor in the 'wo command-
ments of the second. As Dr. Piltenger puts it(23).

“Any notion of a divine law . . . (cutting) across akf
human insight and experience is & Most tragic mysundar-
standing of the way God works in his world, And the fater
idea that there (s same maral Jaw of nature' which i its
specificity /s known to mern 15 equally an Impossibdity.
however hallowed this idea may be in certain strains of
historic Christian thought

And, finaily, (p. 107):

“Nothing that | have seen. in the dozens of books that |
have read asserting the sinfulness of homosexual acts,
has convinced me that they contain much more than
special pleading, inherited or personal prejudice,
outworn patterns of thought, and Inadequate or even
erroneous factual data™. (Author's emphasis)

Certainly, the Wolfenden Committee was gquite explicil (para
35) about the need 1o avold using he terms "natural” and
"unnatural”’ In relation to homosexual behaviour since they felt that

23 1bid,, p 105,
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such terms depended for thelr force upon certain explicit thaolog:-
cal or philosophical Interpretations

Y.L owithaut which . . . their use imports an approving
or condemnatory note info & discussion whese dispas-
sionate thought . . . . should nol be hindered by
adherence to particular preconceptions™, (Authar's
emphas:s)

Even the continuing befiel by cedain “strains of historic
Christian thought™ in the exsstence of a moral 'law of naturg’ in no
way |ustifies the underpinning of such a law by the kind of
discriminatory sexual legisiation represented by the 1956 and 1967
Sexuval Ottences Acts. (It was largely at the Insistence of the church
in Scotland and Northern |reland that tha savagely punitive
provisions of the 1956 Act remained operative for those two
countries;) As we shall sea in a moment, banign paternalism has its
valua and its uses; the state does have a imited function as maoral
guardian True guardianship. however, does not usually extend
beyond the age of discretion

To continue to make (male) homosexuals the scapegoat for
soclety's unresclved prejudices - an the spacious ground that
homosexual behaviour is ‘unnatural’ - is to demand of them more
than they should any longer be sxpected 1o 1olerate It is not only
bad for homosexuals. Il 15 bad, also, for society. A mature society
should not need scapegoats through which to externalize its own
psycho-sexual Inadeguacies. Such collective self-indulgence is
thoroughly unhealthy since the presence of serviceable scape-
goats merely postpones the day of reckoning and weakens socie-
ty's will to look at itself more sguarely.

The Fall of the Roman Empire
It homaossaxuals are to be associated with the Fall of the Roman
Empire.should they not also be connected with its Rise?
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Summary

In this part of Section Il an attempt has been made to
demonstrate several related propositions: that homosexuals are as
capable of relating sexually and emotionally to each other as
heterosexuals,; that man is born a lover and that heterosexuals have
no monopoly in this domain; that it Is both counter-productive and
inhumane 10 seek, through discredited laws, 10 deprive male
homosexuals of their human right to love and be loved, that
homosexual behaviour Is widespread among animals; that, among
humans, it shades over 28 much wider sexual spectrum than is
commonly supposed: that its unconscious repression can lead to a
destructively phobic hatred of other homosexuals; that repressive
sexual laws have been underpinned for centunes by a combination
of prejudice (often of phobic proportions), ignorance, myth and a
whole cluster of religious superstitions which owe nothing to
Christ's teaching, historical truth or medical knowledge; that
homosexual behaviour Is not ‘unnatural’ or "Against Nature' in any
meaningful scientific sense; that the term was deliberately avoided
by the Wolfenden Committee on the ground that it could prejudice
a dispassionate view of the subject; that there is no one specific
moral "law of nature''; and, finally that, even If there were such a
law, it would not justify the state in perpetuating the present legal
discrimination against the male homosexual. This last proposition
will now be examined a little more fully.



D. THE PATERNALISTIC ASSUMPTION

Existing legislation about sexua! behaviour appears 1o be
based on the premise, as The Rt. Rev. John Robinson pointed out
in his 1972 Beckly Lecture{24), that all sexual activity, except per
vaginam between husband and wife, is a bad or negative thing, and
the law should always discourage It and, at times, positively prevent
it It it isn't quite: ''Find out what Johnnie's doing and tell him to
stop it", It is something very near it In the past, cerfain types of
sexual behaviour have been held by authorty to be so morally
offensive 1o the public at large as to |ustify a general prohibition
against them

There is a sanse. therefore, in which the siate is deemead to act
in loco parentis, vested with the maral guardianship even of its
adult citizens: Big Brother sliding imperceptibly into 8ig Daddy. As
Bishop Hobinson puts It

“The function of law in such a paternalishic undersiand-
ing of society is . .. . to enforce the morality of those who
know best . . in the name of what John Stuart Mill has
called 'the tyranny of the majority’. Thus understood, the
law’s function is to keep us within Ihe straight and
narrow. 10 prohibit undesirable deviation or, as Mill pat it,
to act as a sort of ‘moral police’. prescribing what Is good
and proscribing whalt is not. However, this (s 10 equate
the place of caminal law with that of moral condemna-
fion. That way leads fo the regimentation of morals and,
ultimately, to the mentaiity of the police state

Nor should such language be dismissed as being far-fetched
The dangers inherent in such a paternalistic view of the law are
very reai, and no more so than today In Spaln, there are special
corrective camps for homosexuals.

“Ah", you say, “but Spain is a dictatorship!"

And Britain? It is not so very long ago that, even in this
enlightened land, homosexuals were hanged al Tyburn — martyrs
to the misplaced animus and abysmally self-righteous Ignorance of
extreme patermalism. Even today, there s a subtly disguised
element of compulsion in the stark options, still so commonly held
out by the courts te convicted homosexuals, Despite their appalling
track record, even aversion therapy and shock treatment are
usually preferred to a prison sentence. The ‘tyranny of the majority’
is no empty phrase to male homosexuals. particularly when they

24 The Place of Law in the Field of Sex, by the Rl Rev, John A T.
Robinson, Ph.D ., D.D. Sexuai Law Reform Society, 1973
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see rampant prejudice masquerading - as In the eighteenth
century — under the thin disguise of patermnalism.

True Function of the Law

Subject to certain necessary provisos (discussed in Section |I1),
the law’'s frue function should not be negative, but positive: to
enable people, as lar as is practicable, to be (or become) free,
mature human beings The raison d'etre of the law (10 judge from
its application to almost everyone except homosexuals) is protec-
tion, not prohibition. But, as we have seen, protection can go too
far. man can be so protected against himself as to be deprived of
the treedom to make moral choices Hence, where thera is no
demonstrable need for protection, the law has a clear moral duty
not (o inlervene.

In this duty it has manifestly faled. and the present muddied
and discriminatory laws against male homosexuals are Itlle more
than a tactical — and highly damaging - compromise, arising from
a failure to distinguish the law's proper scope. In the (tacit) name of
morality, it has behaved - at best — with startiing amorality. And,
in the name of 'protection’, it has forced its misguided attentions on
those who least need them and accorded inadequate help 1o those
in real need, Let us, theretore, be guite clear on what is not the
law's proper concern. The Wolfenden Committee had this 10 say on
the matter.

“It is not, in our view, the tunction of the law to intervene
in the private lives of citizens. or to seek to enforce any
particular pattern of behaviour . . It follows that we do
not believe it to be a function of the law to attempt to
cover all the fields of sexual behaviour. Certain forms of
sexual behaviour are regarded by many as sinful, morally
wrong, or objectionable for reasons of consciencs, or of
religious or cultural tradition: and such actions may be
reprobated on these grounds. But the criminal law does
not cover all such actions at the present tme: for
instance, adultery and fornication are not offences for
which a person can be pumished by the crininal law, Nor
indeed is prostitution as such’ (Para. 14).

The striking of a healthier, non-paternalistic balance between
individual freedom and the state's duty of care is the central aim of
CHE's Draft Bill, itself the product of deep and careful thought, The
Bill's form and substance will be the subject of Section 11
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THE CHE/SMG/USFI LAW REFORM BILL SECTION Il

Background

In 1974 the Campaign for Homosexual Equality, this country’'s
largest homophile organisation, In conjunction with its sistar
organisations in Scotland and Northern Ireland formed an advisory
sub-committee to draft a Law Reform Bill. Although CHE ciearly has
a direct interest in law reform, the Bill cannol be dismissed as an
exampie of special pleading since It drew expert advice from
outside its own ranks and arrived at its conclusions against a
background of national and international research findings of
disinterested experts in the fields of medicine, penology, sociology
and the criminal law,

The Draft Bill incorporates some clauses of the Scottish
Minorities Group's Sexual Offences (Scotland) Bill 1973 together
with further carefully considered suggestions from members of the
CHE Working Party, outside independent experts and representa-
tives from Scotland and Northern Ireland, Attached 1o the Draft 8ill
is an Explanatory Memorandum which gives a clause-by-clause
overview of the Bill

My purpose here is to discuss, in the context of those clauses,
the spirit of the Bill and the broad principles which govern it
However, those principlas, and that spirit, will bast be understood
after first being seen against the negative legal framework within
which the present discriminatory iaws continue 0 operate against
the male homosexual,

Negative Legal Framework

That the 1967 Act should have borne such crabbed fruit Is
because it was itsell a hybrid growth that owed more to misplaced
caution and palitical expediency than to any understanding of the
real Issues, As it was, Parliament had waited & full decade
(1957-1967) betore finally agreeing to a partial implementation of
the Wolfenden Committee’'s proposals. It is hardly credible that the
recommendations of a committee of such undisputed authonty
should even today, after eighteen years. still not fully have found
their way on to the statute book. Yet such is the case. Not
surprisingly, the effects of the present laws are anomalous,
anachronistic and, In all too many cases, counter-productive.

The taws affecting male homosexuals in England and Wales
still discriminate unjustly against the (male) homosexual because
the 1967 Act perpetuated the idea that male homosexual activities




continue to be untawful (with some exceptions) rather than lawlul
(with some exceptions). In providing that homosexual relations
between two consenting males over 21 in private should no longer
constitute a criminal offence, the 1967 Act merely removed a single
limited category of homosexual behaviour from the criminal area,
leaving intact the law's basic assumption that (male) homoesexual
behaviour should be treated as more criminal than equivalent
heterosexua! conduct Yet, even within this begrudged category,
the definition, for Instance, of “in private’ is far more narrowly drawn
than It s for heterosexuals, since the effect of the Act Is 1o make all
parties criminals where anyone other than the two parties con-
camed should be present (asleep? in another room of the same
dwelling?) during homosexual relations, (See Section |)

Freedom versus Constraint

Per contra, there i5 no limit 1o the number of people (over 16)
who may be present — whether as onlookers or participants -~
during heterosexual relations. As the tabloid press never tires of
telling us, many of the country's heterosexual bedrooms are nightly
the scene of what are alleged to be the most degrading and
revolting sexual practices, which (so we are told) no ‘decent’' man
or woman could contemplate without a feeling of nausea. The
number of unwanted - and aborted - pregnancies climbs daily;
marriages are broken up by third parties; responsibllity tor (Hegiti-
mate children is disclaimed, children are deprived of parental care
and aflection in their most formative years; the NHS is stretched
almost to breaking point under the remorseless pressure of calis on
itsV.D. and abortion clinics. Yet, does society really object? Does it
seek to raise the heterosexual age of consent to, say, 217 Does it
clamour for Parliament to draw up a narraw definition of ‘in private’
for heterosexuals?

No, it does not. It does not do so because it regards the right to
privacy of its (heterosexual) citizens as having an overriding social
priority; a priority transcending in importance the price that society
pays for its right to act in ways which are light years away from the
traditional monogamous ethic. And it is right to do so. Where it is
wrong Is to seek to withhold the same right from homosexuals. Or,
more accurately, It is wrong 1o do so uniess It can convincingly
demonstrate that sexual equality for all under the law would have
more traumatic implications for the health of society than already
result from the relatively ‘open’ laws currently operating for
heterosexuals.
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On any dispassionate assessment. the contrary wouid appear
to be true. Unwanted pregnancies, leading either to unwanted
children or to abortions, have not yel been Known 1o result from
sexual relations between two members of the same sex; ‘shotgun’
marriages — with all the added potential for incompatibility and
unhappiness — are not commonly known to result from prior
cohabitation between members of the same sex (although many
homosexuals have been effectively gunned into disastrous mar.
tlages by the dismissive attitudes among certain segments af
society), the vast majority of marriages are far more threatened by
the adultery of one or both (heterosexual) partners with members of
the opposite sex than by the more speciatised appeal ol a
homaosexual liaison. In short, the ‘danger to society” argument (s
double-edged and, it anything, would argue for tighter laws for
heterosexuals, not homosexuals.

The Age of Consent

As we saw in some detail in Section I, the five-year disparity
batween the heterosexual age of consent (16) and that for male
homaosexuals (21) rests principally on the Corruption Theory of
Homosexuality, by which is usually meant that a homosexual
encounter is likely 10 ‘damage’, or turn permanently homosexual, a
youth aged say between 16 and 23, who but for such an encounter
wauld have remained heterosexual

In tact. as we saw in Section i, the Corruption Theory has long
since been discradited in knowledgeable quarters, and only lives on
in popular mythology As long ago as the mid-fifties, the Wolfenden
Committee acknowledged that

“a person's sexval onentation is invariably fixed long
befgre the age of 16 and cannot be changed by (homo-
sexual) experimentation after that age”

On two grounds. the Committee felt positively that sixteen
wauld have been the more appropriate age It is gquite true,
nonetheless, that the Commitiee did finaily opt for 21 as the ‘right’
age. though they acknowledged (para 71) that such a decision
unavoidably involved an element of arbitrariness. Their doubts were
widely shared at the time, as I8 evidenced by the results of the
opimon paoll, quoted in Section |.

Alluding 1o those doubts, the Rt. Hon. George Strauss, member
for Lambeth Vauxhall. recently recallied that they were sharad by

.
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many who felt at the time of the passing of the 1967 Act that the age
of 21 was 100 high

Speaking on behalf af Home Secretary Roy Jenkins, Alex Lyon
(a Home Office Minister) stated in reply thal there were "'no plans at
present’ ta amend the law in respect of the age of consent. The
Wolfenden Report had recommended 21, and he couldn't see how
anything had happened to change the situation! As this statement
triggered the predictable chorus of (mainly Tory) approval, it can
fairly be taken 1o represent al least one section of parliamentary
opinion. As such, It metits scrutiny. There is a danger, otherwise, of
MPs opposing reform on grounds {(such as the Corruption Thecry)
which they mistakenly suppose would have been supported by the
Woltenden Commitiee,

The main ground on which the Committee did eventually
recommend 21 as the appropriate age of consent lor (maie)
homosexuails had nothing to do with the corruption theory. It had to
do with the age (para. 69)

"8l which a person may be regarded as sulliciently adult
fo take decisions about his private conduct and to carry
responsibiity for the consequences”

But. does not this criterion apply with equal. it not more. torce
10 heterosexuals who, as we have seen. have some consequences
of their own to taka? Are we not then in the Alice In Wonderland
situation of seeing young heterosexuals in their late teens enjoying.
under the current law, sexual freedom for whose consaquences
they are by definition deemed "not sulficiently adult to carry the
responsibility’? Clearly we are. A neat little example of unconscious
discrimination. Not for the first time a yardstick (adult responsibili-
ly’. ‘"damage to society'), deemed of little or no account in the fixing
of the heterosexual age of consent, suddenly assumes burning
relevance In the case of male homosexuals

Ministerial Indifference

How, then, can the Minister, with any pretence to knowledge of
the subject, claim that 'nothing”, In his view, has happened to
change the situation? Is the dramatic change In the social climate
~ the mmensely more enlightened attitude of parents, youth
workers, clergy, teachers — "nothing”? Is the publication in 1969
of the Speijer Report '‘nothing'? Is the prompt change in the Dutch
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law that followed “'nothing’ 7 Is the Latey Committee Report of 1967
“nothing™? Is the Family Law Reform Act of 1869 "“nothing”? Is the
lowered age of legal majority (on the higher of which the Wolfenden
Committee had partly based its recommendation of 21) — is that
“nothing'*? Is the Scottish Crown Office’s retusal fully to implement
the 1885 Criminal Law Amendment Act “nothing”? And the
widespread suffering inflicted, particularly on younger homosex-
uals, by the present laws in the name, ironically, of ‘protecting’
them ~ does that count for “nothing”? Is the increasing irrele-
vance of Woltenden's 'social ostracism’ argument ''nothing 7 Is the
abolition of National Service, tor which the Woltenden Committee
“feit obliged to have regard” — is that, too, “"nothing"? Or could it
just be that the Minister has noticed ~ “'nothing™?

It is distasteful to see a Minister of State so pititully failing to do
his homework on such a vital matter of public concermn. An even
deeper cause for disquiet is the realisation of what that failure
portends in terms of the failure of the Home Office as a whole to
keep under proper review a subject directly affecting the lives,
mental stability and happiness of countless young homosexuals,
who continue 1o be shackled by a law that is based on certain
postulates which Lord Wolfenden would himseif now consider out
of date. It i$ in the hope that the majority of MPs will, alter due
consideration, opt for speedy reform that CHE, SMG and USFI are
presenting the Sexual Offences Bill to Parliament.

Its acceptance and passing would logically Involve the repeal
of the 1967 Act and of those provisions of the 19568 Act which
provide for the different treatment of homosexual, as distinct from
heterosexual, behaviour and thelr replacement by provisions relat-
ing impartially to all sexual conduct, regardiess of the sex of the
participants,

Geographical Extent of Bill

The 1967 Act applies only to England and Wales. All homosex-
ual behaviour between males is still a criminal offence in Scotland
and Northern Ireland, even that ‘in private' between consenting
adults over 21. It is therefore proposed that the CHE/SMG/USFI
Bill should apply to Scotland and Northern Ireland, as well as to
England and Wales. The First and Second Schedules contain the
modifications necessary for the appiication of the Bill, respectively,
to Scotland and Northern Ireland.
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Purpose of the Bill

The purpose ol this Bill 15 t0 amend and bring up 1o date the
law reiating to homosexual acts between males. to eradicate
discrimination in the law reiating 10 homossxual and heterosexual
behaviour. especially that relating to different ages of consent for
homosexual and heterosexual conduct. and to minimise the legal
persecution and harassment of the homosexual minorty. At the
same time. care has been taken 16 ensure that the concern of the
public tor the protection of young people and the avoidance of
public displays of sexual behaviour is recogmsed

What follows 1s a bref putling of some of the principles
underlying specific clauses of the Bill
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PRINCIPLES BEHIND THE BILL

Sexual Equality

A cardinal principle underiying the Bill is that homosexual
behaviour should be treated, under the law. no differently from
heterosexual behaviour. And this goes also for the Inequality of
penalties (e.g for indecent assaull on a man - 10 years; for
indecent assault on a woman — 2 years),

As we saw In Section Il it can no longer be tenably argued that
young men need a higher degree of legal protection from homosex-
ual assault than young women do from haterosexual assault It
anything, the contrary is true, as was argued earlier in Section Il
Consequently, the Bill provides (Clause 2) that certain kinds of
behaviour shall be classed as criminal only if comparable conduct
involving persons of different sexes would attract criminal sanc-
tions. Homosexuals would thus be subject to precisely the same
freadoms and constraints as heterosexuals.

Many consequentiai changes will flow from the implemeantation
of this basic principle of sexual equality. Specifically, it will invoive
introducing parity of treatment under the law in, for instance, the
areas of consent (clauses 6 & 7). the armed services (clause 10),
brothels (clause 13). indecency (clause 14). soliciting (clause 15)
and geographical extent.

Protection

Particular care has been taken to achieve a falr and just
balance between the twin concepts of freedom and protection,
since It Is recognised that to over-compensate for the one at the
expense of the otheér not only causes avoidable hardship, but
makes for bad law. It is appreciated, also, that the Individual’s right
10 freedom of action cannot, in the present state of public opinion
about sex, be allowed to pass bevond the point where It impinges
on the public’s wish to be protected from public displays of sexual
behaviour, Irrespective of whether such behaviour involves men
only, women only or men and women together. (Clause 14)

Protection is likewise extended in both directions In cases of
soliciting. The object, on the one hand, is to protect the public from
the annoyance of being pestered for sexual purposes by persons of
either sex. Al the same time, such an allegation. so easily made,
can be so damaging 10 the person accused that it is thought only
fair that police evidence alone should not in future be deemed
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sufficient to substantiate such a charge. bul that the compiainant
should also be called upon 10 glve evidence. (Clause 15). The
present widespread practice of allowing police testimony in the
absence of the person alleged to have been solicited should be
discontinued

Special provision is alse made to extend protection to those
who might be particularly vuinerabie 1o sexual exploitation. The Bill
seeks 1o protect young persons from sexual advances that do not
Involve full sexual intercourse, but which cannot fairly be described
as any form of assault. What Clause 9 attempts 1o do is 10 extend
the protection afforded under the Indecency with Children Act
1961 to young people under the age of sixteen At present, it only
covers children under the age of fourteen.

Whilst real protection is thus provided where needed, it Is
recognised, as we have seen. that too much protection in the
private sphere can do more harm than geod, The mora finely-drawn
this batance of protection between the individual as an individual
and the individual as a member of the public, the greater our
chancaes of fostering a healthily united society

Privacy

A vital element in this balance relates to the individual’s nght to
feel that his or her claim to privacy is as sacrosanct as that for
sociely as a whole. As was argued in greater detail in Section |, the
case for implementing the Woltenden Report's recommendation
that homosexuals be accorded the same latitude in this area as
helerosexuals is overwhelming. Male homosexuals feel very keenly
the injustice of an absurdly discriminatory law which continues to
deny them this basic righl. The 1967 Act represented a major
compromise between opposed, and Indeed Incompatible, atitudes
to (male) homosexual conduct. Nowhera is the axiom that ‘compro-
mise rarely makes good law' truer than in this matters of privacy.

As we saw In Section Il (in our disoussion of the place of
paternalism in modern soclaty), it is those who have thought most
about, say, obscenity or sulcide or homosexuality who have tended
to come out on the side of relaxing, rather than tightening, the law,
In the proposed new Bill. the privacy concept for homosexuals has
neither more nor less meaning than for heterosexuals; it Is simply
assumed to be anything that is not ‘in public’



Towards a Positive Legal Framework

In prowviding for equal treatment under the law for both
homosexual and heterosaxual behaviour, the Bill seeks to do away
with the law's present assumption that (male) homosexuality should
be treated as more anti-social and inherently criminal than hetero-
sexuality,

This new equality is reflected in the phrasing of the BHI. Neutral
language is subshituted for the archaic and pejorative epithets of an
earlier era such as "'lewd homosexual practices ' and the like The
word “buggery’’ is replaced with the more exact 1erm “sodomy '
The vagueness of the word “immorality” s avoided by the use of
the expression “conduct of a sexual nature'' (Clause 15), Similarly,
the offence of 'gross indecency between male persons’ finds no
ptace in the Bill. It becomes simply. “an act of iIndecency’’ (Clause
14), The sex of the participants will In future be irrelevant, since
conduct involving persans of the same sex shall only be considered
“indecent’ if identical conduct batwean persans of opposite sexes
were so regarded

The Armed Forces

If, as the Bill proposes, sexual lagislation really is to be allowed
to function within 2 pos:tive framework of equality, it foliows that the
proposed changes will alfect all areas where the law still operates
within a negative framework of ineguality The armed services
constitute one such area of discrimination

Because the Armed Forces were excluded from the ambit of
the 1967 Act, all homosaxual behaviour within the services contin-
ues 1o be ‘crminal’, regardless of the circumstances in which it
takes place, There is. however no good reason lor supposing that
such conduct, where it takes place off duty and away from service
premises. is necessanly prejudicial 1o discipline - especiatly when
the other person involved may have no connection with the service
Heterosexual behaviour is not so regarded, Heterosexuals are free
10 behave as they wish when off duty. Homosexuals are not,

Inshort, i1 is fell to be neediessly discnminatory for the services
10 apply the present absolule criterion of culpability to homosexual
behaviour whilst conly applying a relative one to heterosexual
behaviour Clause 10(2) of the Bill therefore provides that,

"No act or conduct of a8 homosexual nature shall be
considered to be préjudicial to good order and discipline




s0 as to be an offence under this section unless
heterosaxual acts or conduct of like natura and in like
circumstances would be so regarded '

The etfect of this clause will 230 De 10 do away with the absurd
anomaly In the merchant navy, whereby the law prohibils a crew
member from having homosexua! relations with a fellow crew
membar. but allows him free access to every male passenger's
bunk

Rape and Assaull

Under the 19568 Act. ''rape” effectively means intercourse per
vaginam by means of force of fraud (An example of fraud,
Instanced in Clause 1(2) of the Act, is whare a man Induces a
marned woman 1o have sexual Intercourse with him by impersonat-
ing her husband!) Concepts excluded from the above rather
specialist definition are intercourse with & woman per anum, and
intercourse batwean two men.

As |t s felt that both deserve a co-aqual place within the
definition of rape (It we are to retain the offence at all as a separate
charge) the Bill introduces the concept of homoseéxual rape, and
also includes within this wider definition the case where a woman is
lorced 1o submit 10 sexual intercourse otherwise than per vaginam.
(Clause 3)

Thare seems no logical reason why the use of force or fraud to
obtain sexual Intercourse In one way (pervaginam) should be
treated any differently from a similar, equally gross; interference
with personal dignity carried out in any way (peranum) Nor is it
readily apparent why such a crime should be imited to cases where
the victim is female. The opportunity has therefore been 1aken to fill
this gap in the law by replacing the offence of "'assault with intent to
commit buggery ' by that of “assault with intent to commit rape”’

Obscenlly

It is invalid to cite personal revulslon as a ‘reason’ for
continuing to prohibit the distribution of obscene homosexual
material since, by that critenon. much heterosexual matenal of a
like nature would be similarly proscribed. Much -~ though by no
means all — pornographic material is enjoyed by those who, by
reason either of age or social incapacity, have difficulty in anjoying
the real thing. Those who genuinely seex ta contain what they
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would term the ‘problem’ should vote for law retorm and so offer at
least the possibility of alternative outlets in the form of healthy open
relationships that heterosexuals take for granted, but which are still
a prized luxury for many homosexuals

In any case, 4s has been wisely remarked (25), the effects of
prohibition, as in all forms of censorship. can be notoriously
counter-productive. Like all other forms of authorized violence
(such as internment or the resort to criminal sanctions in Industrial
conflict), it can merely feed the problem rather than resolve it. Many
thoughtful pecple who are opposed 10 pornography see a relaxa-
tion of the obscenity laws as the mos! effective way of mitigating It
The Danish Parliament clearly understood this paradox when it
relaxed its obscenity laws. Predictably, Copenhagen's porn dealers
were anything but pleased when their trade was legalized since
they realised that much of the excitement afforded to theit
customers by the lllicit nature of their purchases would be lpst
overnight, tagether with the pickings of a flourishing black market.

With these considerations in mind, the Bill seeks (Clause 20 2)
to place the homosexual obscenity Iaws on a par with those for
heterosexuals In the hope that the latter laws, also. may not be
immutable. (The SLRS Working Party, for instance, supports the
Arts Council Working Party's recommendation that the existing
laws relating to obscene publications should be modified or
repealed Certainly, the Obscene Publications Acts 1959 and 1964
and the Theatres Act 1968 should be modified so0 as not to restrict
the right of citizens 1o read, see or hear what they wish In
like-minded company. while prolecting the pubbc at large from
displays causing annoyance to identifiable persons. who testify that
they did not wish 1o see or receive the maternial in question )

Procuration and Conspiracy

By omitting to specify the person’s sex and simply making it an
offence for “any person’ persistently to solicit ‘any other person”
to engage in conduct of @ sexual nature, the Bill seeks 1o ciear up
yet another indefensible anomaly: that revealed by Crook v.
Edmondson 2 Q.B. 81. (Clause 15). Whereas It is an offence for a
woman to solicit a man, or a man anather man, tor “an immoral
purpose’’, It is not an offence for a man to solicit 8 woman for the
same “immoral'' purpose! By the same token, Clause 4 of the Bill
extends the protection of sections 2, 3 and 4 of the Sexual Offences
Act 1956, relating to the procurement of women for sexual

251bid., pp. pp. 4-5.
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purposes by the use of threats, false pretences or drugs, 10 men,
Let us turn now to the judgment in R. v. Knullar (Publishing
etc.) Limited, in which the conviction of the proprietors of the
International Times for "“conspiring to corrupt public morals™ by
publishing advertisements, inserted by homosexuals seeking com-
patible partners, was upheld by the Law Lords(26) Lord Raid
asserted here that it would be lllegal for them to be allowed to
advertise for something that was in itself perfectly legal= & liberty
not, as far as s known, denied to any other of Her Majesty's
subjects. Although this has In practice become a 'grey’, only
partially operative, area of the law, a male person could nonethe-
less be proseguted, as co-defendant along with the publishers, for
the kind of personal contact ad. so commonly used by heterosex-

uals.
For several compelling reasons (see Section |1), it is vital to the

public interast that the criminal law be not only self-consistent in
form, but certain, also, in application. In the sexual field, at least, it
is manifestly neither. To render it more so, Clause 20 of the
CHE/SMG/USF| Bill provides for the repeal of obsolete and
superseded enaciments, and for the interpretation of existing law
50 as to prevent discrimination against homosexual advertisements
and publications solely on the ground thal they deal with
homosexuality.

The International Times judgmen! grossly discriminates
against (male) homosexuals, and subsection (2) of this clause
therefore exprassly declares that It shall be as lawtul for homosex-
uals 10 advertise tor compatible partners as it is for haterosexuals.
For many homosexuals and heterosexuals, such advertisements
can alleviate social isolation and lead to fulfilling relationships. To
deny this right to homosexuals, who lack the variety of other social
outlets enjoyed by heterosexuals, is as cruel as it is shortsighted.

Effect on Counseliors

Another of the law's many ‘grey areas. as we have seen,
threatens the freedom of thosa In the churches or elsawhere who
seek 10 back up the counselling and befriending of homosexuals by
promoting social facilities and support groups for them in the way
they already do for heterosexuals. The present law penalises such
efforts to help the lonely break out of their isolation and establish
regular relationships. There are soma in the ministering professions
whao fear, rightly or wrongly, that such action could render them
vulnerable to charges of “procuring”. even whera the act

26 Knullar (Pubhshing, Printing & Promotions) Ltd. v. Director of
Pubiic Prosecutions (The International Times case) See Times Law
Report, 15 June 1972
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“procured’ was not an offence, as whare (in England and Wales, at
least) both parties were over 21 and were contemplating a perfectly
legal homosexual relationship, on a par with those daily entered
upon by heterosexuals

In the hope of ending this perverseé anomaly, a recent Law
Commission working paper(27) has recommended that the applica-
tion of the conspiracy laws should no longer apply 1o behaviour
that Is legal, but should be confinad exclusively to behaviour that is
illegal. It is in the same spirit that Clauss 11(2) of the Bill makes it an
offence for a person to procure a man to engage In conduct of a
sexual nature which would, if committed, be an offence within the
meaning of the Bill. The clear corollary is that, if such conduct does
not constitute an offence under the Bill, its procurement cannot be
either. This clause thus mitigates the difficultes caused 1o counsell-
ing agencies by the existing law,. at least as regards non-criminal
homaosexual behaviour

Bul. what if the behaviour thal such counsallors and befriend-
ers had a hand In tostenng were criminal? What (I either or both
parties, whose Introduction they had faciiitated, were under 21 (In
England and Wales). or any age (in Scotland and Northem Ireland)?
The counsellor's situation becomes even more parious here, since
he or she could be seen by the law as abetting the commission of
criminal acts: Their dilemma Is made all the more poignant since
they know better than anyone that, In nine cases out of ten, it is not
psychiatric help those youngsters need, but the right to love; the
treasured freedom to develop open relationships with others of
their own kind.

This freedom would be greatly extended by the introduction,
throughout the United Kingdom, of & uniform age of consant of
sixtean for male homosexuals, in line with that for heterosexuals.

27 No. 50, Inchoate Offences. 5 June 1973. HMSO. £1.00.

58






